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Judgement

Knox and Banerji, JJ.—This was a suit instituted in the Court of the Subordinate
Judge of Moradabad on the basis of the judgment of a foreign Court, namely, the
Council of Regency of the native State of Rampur. The suit in which that
judgment was passed was brought by Musammat Humai Tajdar Begam against
her husband Nawab Mohib Ali Khan, also called Nabba Sahib, to recover her
dower, the amount of which was admittedly one crore of rupees and 25,000
Murshidabad gold mohurs. Both the lady and her husband belonged to the family
of the Nawab of Rampur, the former being the daughter of a sister of the last
reigning Nawab. Differences having arisen between Nawab Mohib Ali Khan and
the ruler of Rampur, the former removed to Moradabad in the early part of 1887.
His wife, however, continued to live in Rampur, and in the year 1888 brought
against her husband the claim for her dower referred to above. Nawab Mohib Ali
Khan having died in October 1889, during the pendency of the suit, it was
continued against Sahibzada Sajjad Ali Khan, his minor son by another wife,
whose estate in the district of Moradabad is under the management of the Court
of Wards. On the 26th of January 1891 the Council of Regency, the highest Court
of Appeal in Rampur, made a decree in favour of the lady. In execution of that
decree a sum of nearly 22,000 rupees was realized in Rampur territory, and the
amount now due is Rs. 1,07,53,088-7-0. The assets of Nawab Mohib Ali Khan in
Rampur having been exhausted, the suit out of which this appeal has arisen was
brought to recover the aforesaid amount from the property of the deceased in

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/the-collector-of-moradabad-appellan… Page 1 of 3



the district of Moradabad. It was instituted on the basis of the decree of the
Rampur Court, dated the 26th January 1891, by Humai Tajdar Begam and the
respondent Kunwar Harbans Singh, who has taken from her an assignment of a
half of her rights under the said decree. Upon a plea of misjoinder of plaintiffs
and causes of action being raised, the lady withdrew from the claim, which was
continued by the other plaintiff alone, and she was made a formal defendant.
The lower Court considered the case on the merits, and made a decree in favour
of the respondent Kunwar Harbans Singh. From this decree the present appeal
has been preferred. Mr. Colvin on behalf of the respondents urged before us in
limine that as the suit is founded upon a foreign judgment and the object of it is
to enforce that judgment, that judgment should be accepted as final between the
parties, provided that it is not opposed to natural justice and was not obtained by
fraud; that the Court below acted improperly in going into the merits of the case,
and that we also in deciding the appeal should not consider the merits of the
case. He cited to us several English and Indian rulings on the subject, which are
well summarised in Chapter VIII of part II of Mr. Caspersz''s work on the Law of
Estoppel. It is not necessary for us to consider those rulings, as we are of opinion
that the amendment of Section 14 of Act No. XIV of 1882 by Section 5 of Act No.
VII of 1888 has introduced an important departure in this respect.

2. The authorities to which our attention has been drawn seem to show that it is
now established in England that when a suit is based on the judgment of a
foreign Court which that Court had jurisdiction to pass and which was not
obtained by fraud, such judgment must be presumed to be right, and the Court
in which the suit on that judgment is brought should not enter into a
consideration of the merits of the case. The Indian Legislature has, in our
opinion, laid down a different rule in the paragraph added to Section 14 of the
CPC by Section 5 of Act No. VII of 1888. That paragraph declares that when a
suit is instituted in a British Indian Court on the basis of a foreign judgment, that
Court is not precluded from inquiring into the merits of the case if the judgment
is that of certain Asiatic and African Courts specified in the section. In the case of
judgments of such Courts the Courts in British India have been given the
discretion to regard or not to regard those judgments as conclusive. The exercise
of that discretion must depend on the circumstances of each case. But there can
be no doubt that by the enactment of Section 5 of Act No. VII of 1888 the finality
of the judgment of certain foreign Courts in Asia and Africa has been taken away
by the Legislature when a suit is brought on the basis of such a judgment. The
Court below was not, therefore, precluded from inquiring into the merits of the
case. Whenever a discretion is vested in a Court, that discretion should, it is true,
be exercised judiciously and not in an unwarrantable manner. But we are unable
to hold that in this case the learned Subordinate Judge acted improperly in
considering the case on its merits. It may be that, having regard to the
constitution of that foreign Court in this instance, no further inquiry was needed
than what could be made upon the material afforded by the judgment of that
Court--Fazal Shau Khan v. Zafar Khan ILR Mad. 82. As the learned Subordinate
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Judge has, however, inquired into the merits of the case, as he was competent to
do, we think that we also should hear the appeal on its merits.

(The judgment of the Court, after a discussion of the case on its merits, thus
concluded:)

3. We are aware that the effect of the decree in this case will be to deprive the
appellant--the only son of Nawab Mohib Ali Khan--of the whole of the large
property left by the Nawab, and that the said property, or the proceeds of the
sale of it, will go to the plaintiff, who evidently embarked on a speculation in
taking an assignment of the decree of the Rampur Court. This has made us
examine the decree with all the greater anxiety, and we cannot but regret that
the Courts in these Provinces have not been vested by the Legislature with the
discretion which has been conferred on the Courts in Oudh by Section 5 of Act
No. XVIII of 1876, to award to a Muhammadan lady only so much of the
stipulated amount of dower as the Court may consider " reasonable with
reference to the means of the husband and the status of the wife." We have
therefore no alternative but to make a decree for the amount of the dower
contracted for, however extravagant that amount may be.

4. We dismiss this appeal with costs.
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