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Judgement

Patkar, J.—This suit was brought by the plaintiff, the widow of one Nandlal Shivlal
Satyavadi, to recover Rs, 10,780 on the life policy of her husband with the
defendant company.

2. The defendant contended that the policy was not binding on the defendant as
the assured suppressed the fact of his having suffered from sangrahani. The
learned Subordinate Judge raised an issue whether the assured was suffering
from sprue or dysentery before or at the time of the medical examination and his
declaration, and found in the negative, and awarded the plaintiff''s claim.

3. The plaintiff''s husband made an application to the defendant company for
insurance on his life. It stated:-

I warrant that the above answers are full and true and that I am now and usually
in sound health; and agree that this declaration, with the answers to be given by
me to the Medical Examiner, shall be the basis of the policy and of the interim
assurance should any be granted.

4. On November 19, 1923, the policy, Exhibit 10, was issued, which provides:-

This assurance is granted in consideration of the representations, statements and
agreements contained in the application for this policy which is hereby made a
part of this contract.
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5. In his answers to the questions by the medical officer the plaintiff''s deceased
husband stated that none in particular was his medical attendant, and that he lad
no other illness of any kind. The defendant company does not base its defence
on answers to these questions Nos. 2 and 3. It relied on the question and answer
in 5 (g) wherein the deceased stated that he had never Buffered from
indigestion, abdominal pain or discomfort, fistula, piles, rupture, dysentery, prue,
or any other affection of the digestive organs.

6. I shall deal in detail with the pleadings of the parties and the specific answer
on which the defence 18 based. It is sufficient at this stage to mention that the
answer that the assured never suffered from sprue or dysentery may be taken to
be the basis of the denial of the claim by the defendant.

7. The learned Subordinate Judge held that where an answer given by the
assured to the medical examiner is made the basis of the policy, the falsity of the
alleged answer is the only question in view of the expressed condition, warranty
and stipulation making it the basis of the insurance contract, and that it is not for
the Court to consider whether the answer is a material one, and relied upon the
decisions in the cases of Anderson v. Fitz gerald (1853) 4 H.L.C. 484 and
Thomson v. Weenns (1884) 9 App. Cas. 671.

8. It is urged on behalf of the respondent that the policy in the two above
mentioned cases unlike the policy sued upon contained a proviso that if any
untrue averment was made the policy was to be absolutely void and all moneys
received as premium should be forfeited, and therefore, the materiality of the
question and answer did not arise for decision in those cases, but the question
arises in the present case, ,and reliance was placed on the decision in the cases
of Fowkes v. Manchester and London Assurance Association (1863) 3 B. & C. 917
and Hemmings v. Sceptre Life Association, Limited [1905] 1 Ch. 365, where it
was held that the policy and the declaration must be read together and the policy
was not avoided by any untrue statement in the declaration unless the statement
was material and designedly untrue. I am unable to agree with the contention
advanced on behalf of the respondent. The statement in the policy that the policy
shall be void and the money paid shall be forfeited is only the legal result of the
condition that the proposal and the statement shall be the basis of the contract.
In the present case, the declaration and the answers to be given to the medical
examiner are agreed to be the basis of the policy. The recital in the policy that
the representations, statements and agreements in the application for the policy
are made a part of the contract makes the truth of the statements contained in
the proposal, apart from the question of materiality, the condition of the liability
of the insurance company, The truth of the statements is the basis or foundation
of the contract. The law on this point is clearly laid down in the case of Dawsons
Ld. v. Bonnin [1922] 2 A.C. 413, where the fact that an inaccurate answer was
given to a question in the application form, although in itself of no materiality,
was held to invalidate the policy of insurance, because the accuracy of the
assured''s answers was made a basic condition of the contract. It was observed
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(p. 432):-

What, then, does the sentence quoted mean? I cannot think that it amounts to
nothing more than a statement that the proposal initiated the transaction and led
to the grant of the policy. That fact sufficiently appears from the recital of the
proposal; and the addition of an express stipulation that the proposal shall be
treated aa incorporated in the policy and shall be the basis of the contract, is
plainly intended to have some further effect. ''Basis'' is defined in the Imperial
Dictionary as ''the foundation of a thing; that on which a thing stands or lies'';
and similar definitions are to be found elsewhere. The basis of a thing is that
upon which it stands, and on the failure of which it falls; and when a document
consisting partly of statements of fact and partly of undertakings for the future is
made the basis of a contract of insurance, this must (I think) mean that the
document is to be the very foundation of the contract, so that if the statements
of fact are untrue or the promissory statements are not carried out, the risk does
not attach. No doubt the stipulation is more concise in form than those which
were contained in the policies which fell to be construed in Anderson v. 2
Fitzyerctld (1853) 4 H.L.C. 484 and Thomson v. Weems (1884) 9 App. Cas. 671,
in each of which cases the policy contained an express provision to the effect
that if anything stated in the proposal was untrue, the policy should be void; but
I think that the effect is the same as if those words had been found in the
present policy. Indeed, it is remarkable that in Anderson v. Fitzgerald Lord
Cranworth referred to the above-mentioned provision, as to the avoidance of the
policy if any of the statements in the proposal should be untrue, as a provision
making those statements the basis of the contract; and in Thomson v. Weems,
Lord Blackburn said : ''But I think when we look at the terms of this contract,
and see that it is expressly eaid in the policy, as well as in the declaration itself,
that the declaration shall be the basis of the policy, that it is hardly possible to
avoid the conclusion that the truth of the particulars...is warranted.'' Lord Esher,
in flambroitgh v. Mutual Life Insurance Co. of New York (1895) 72 L.T. 140, uses
the word ''basis'' in the same sense.

Upon the whole, it appears to me, both on principle and on authority, that the
meaning and effect of the ''basis'' clause, taken by itself, is that any untrue
statement in the proposal, or any breach of its promissory clauses, shall avoid
the policy; and if that be the contract of the parties, it is fully established, by
decisions of your Lordships'' House, that the question of materiality has not to be
considered.

9. On the other hand where the statements made by an insured upon his
application for a policy of life insurance are not made the basis of the contract
but are to be treated merely as representations, the materiality of the
representation is an element to be considered. See Mutual Life Insurance Co. of
New York v. Ontario Metal Products Co. [1925] A.C. 344. As observed in Joel v.
Law Union and Grown Insurance Company [1908] 2 K.B. 863, not even the most
skilled doctor after the most prolonged scientific examination could answer such
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a question with certainty and a layman can only give his honest opinion on it. In
that case, however, the declaration did not state that the answers to the medical
officer were to form the basis of the contract. Having regard to the warranty in
the present case that the answers given to the medical officer shall be the basis
of the policy, the Court has only to consider whether the disputed statement is
false, and it is not necessary to go into the question whether it is a material one.
In Halsbury''s Laws of England, Vol. XVII, page 551, it is laid down as follows:-

The effect of such a stipulation is that the assured is held to warrant the truth of
the declaration, and if it states anything untrue, whether to the knowledge of the
assured or not, and whether material or not, the contract is avoided. Thus, if the
declaration which is made the basis of the insurance contains a statement that
the life assured has not been attacked by a certain illness, and the statement is
untrue, the policy is avoided, however slight the illness may have been, at any
rate unless it was of such a nature that he could not be reasonably aware of it,
and the declaration cannot be fairly considered as including latent and unknown
disease.

10. The next question is whether the answer of the assured in his statement
before the medical examiner to question No. 5 (g) was false as alleged by the
defendant. The answer to this question depends on the pleadings of the parties.
[His Lordship discussed the evidence on the point and concluded : ]

11. I am unable to draw an inference from the evidence of Dr. Bhagat and Dr.
Parikh, Exhibits 40 and 41, that the statement made by the assured that he was
not suffering from sprue is false. The doctors are not positive in their inferences
from the prescriptions, and their opinions are indecisive and halting. The falsity
of the statement involving forfeiture of the policy must be established by clear
and unambiguous evidence. It is difficult to hold on the evidence in the case that
the assured knew that he was suffering from sprue, and made a false statement
to the medical officer that he was not suffering from sprue. Though the case of
the defendants is principally based on the falsity of the statement that the
assured was not suffering from sprue, the evidence is not sufficient even to
prove affirmatively that the deceased was suffering from dysentery, even if an
inquiry on that point is admissible not in view of the pleadings of the parties but
on account of the frame of the issue. The medical officer Dr. Bhagat is very
hesitating in his opinion. All that he is certain of is that the prescriptions disclose
the case of intestinal trouble of diarrhoetic nature, and not necessarily diarrhoea
or dysentery but it may be muous collitis.

12. On the whole I think the view taken by the lower Court is right and this
appeal must be dibmissed with costs.

Barlee, J.

13. This suit, out of which this appeal has arisen, was filed by Bai Hira, widow of
Nandlal Shivlal Satyavadi, against the Great Eastern Life Assurance Company to
recover Ks. 10,790 with costs and interest alleged to be clue under a life policy of
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Rs. 10,000 on her husband''s life.

14. The admitted facts are that on October 29, 1923, the deceased Nandlal made
a proposal for a life assurance to the defendant company and filled in a proposal
form. It included a warranty that the answers given by him were full and true
and he agreed that "this declaration, with the answers to be given by me to the
Medical Examiner, shall be the basis of the Policy." Amongst the questions put to
him by the medical examiner were :-

Who is your ordinary Medioal Attendant? When and for what illness consulted ?"
Answer :-"None in particular".

" What other illness of any kind have you had, and when ? By whom were you
attended ?" Answer:-"None".

"No 5(g)-Have you ever suffered from Indigestion, Abdominal pain or Discomfort,
Fistula, Piles, Rupture, Dysentery, Sprue, or any other affection of the Digestive
organs ?" Answer:-"Kill."

15. On the strength of those answers the policy was given. Ntind-lal died on May
11, 1924. His widow, the plaintiff, applied to the company for the money due
under the policy and was met with a refusal. From the letter at p. 53 of the
printed book we find that the company informed her that they were convinced
that some of the material fact''s had not been disclosed by the deceased and
consequently that the assurance granted was void. The plaintiff through her
pleader inquired what those material facts were ; and at p. 57 we have their
reply dated July 15, ]925, that they were relating to the history at a previous
illness. Finally, by their letter at p. 61, they said that, according to their
information, the assured had had attacks of sprue for which he had been treated
by competent medical men.

16. The widow then filed a suit in the Court of the Joint First Class Subordinate
Judge at Ahmedabad. In their written statement the defendant pleaded that the
deceased had suppressed the fact of his having suffered from sangrahani and
when called on for particulars added, on December 9, 1926, that the deceased
had suffered from sprue, i.e., from ''the disease of stools.'' The pleading was in
Gujarati, but the English word "sprue''" was used. Issues were framed. On the
first issue, "was the assured suffering from '' sprue * or dysentery before at the
time of his medical examination and his declaration," the finding of the trial Court
was in the negative, and the plaintiff obtained a decree against which the
company has appealed. [ After referring to the evidence, his Lordship went on: ]

17. This being the state of the evidence the learned Subordinate Judge held that
it had not been proved by the defendant company that the deceased was
suffering from sprue or dysentery or that the answers given by him on this point
to the medical examiner of the company were false.

18. In appeal there are two questions for decision (1) whether defendant had to
prove that the answers given were false to the knowledge of the assured, or
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merely that they were false (2) whether in fact they were false.

19. The first point admits of a very short answer. It is determined by the case of
Dawsons, Ld. v. Bonnin [1922] 2 A.C. 413 (followed in Mutual Life Insurance Co.
of New York v. Ontario Metal Products Co. [1925] A.C. 344 in which it was
decided that an inaccurate answer given to a question in the application form,
although in itself immaterial, invalidates a policy of insurance when the accuracy
of the assured''s answers is made a basic condition of the contract. The
authorities cited on the other side by Mr. Thakor are not applicable to a proposal
in the present form. In FowJces v. Manchester and London Assurance Association
(1863) 3 B. & S. 917 and Hemmings v. Sceptre Life Association, Limited [1905] 1
Ch. 365 the policy contained a clause to the effect that if any statement in the
declaration was untrue (which declaration was considered a part of the policy) or
if the assurance should have been effected by any wilful misrepresentation,
concealment or false averment whatsoever, the policy granted in respect of such
an assurance should be absolutely null and void; and it was held that the
declaration and policy had to be read together and that their combined effect
was that the policy was not avoided by any untrue statement in the declaration
which was not designedly untrue. In other words the clause in the policy, it was
held, explained and limited the warranty in the proposal. But in the present case
there is no such limitation, and the declaration must be interpreted in accordance
with the Court''s ruling in Dawsona, Ld. v. Bonnin, cited above.

20. On the merits, it has been contended for the appellant company that the
learned Subordinate Judge was wrong in confining his consideration to the
question of sprue, and that the company was entitled to succeed since it was
clearly proved that the assured was suffering from some sort of severe intestinal
disease, which he had concealed from the company in making his proposal. That
he did conceal from the company, intentionally or otherwise, the fact that he had
suffered within the preceding eighteen months from an intestinal disease must
be conceded ; and it would have been open to the company to plead that that
concealment was enough to entitle them to avoid the policy. But I agree with the
lower Court that they did not as a matter of fact defend the case on this ground.
In the written statement they used, the general word sangrahani, which,
according to dictionary, means '' dysentery, costiveness alternately with
diarrhoea.'' But, when asked for futher particulars, they pleaded definitely that
the deceased was suffering from sprue.

21. Now, the company, it must be assumed, was acting on competent legal and
medical advice and when they used the word " sprue " they must be understood
to have meant that the assured was suffering from the specific disease known by
that name and to have restricted their defence to this plea. Accordingly, I agree
with the lower Court that the evidence went no further than showing that the
assured had suffered from one of several intestinal diseases of an allied nature
and it was not sufficient to establish the defence which the company chose to set
up, and would dismiss the appeal with costs.
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