Company : CourtKutchehry

COou *jmkut(:hehry Website www.courtkutchehry.com

Printed For
Date : 21/08/2026

(2001) 08 KAR CK 0055
In the Karnataka High Court
Case No : Writ Petition No. 21998 of 2001

The Mysore Sugar Company Limited, Mandya APPELLANT
Vs
Mohanraj RESPONDENT

Date of Decision : 27-08-2001

Acts Referred:
Constitution of India, 1950 — Article 226

Citation : (2002) ILR (Kar) 1048 : (2001) 6 KarL] 64
Hon'ble Judges : N. Kumar, J
Bench : Single Bench

Advocate : B.C. Prabhakar, for the Appellant; D. Leelakrishnan, for the
Respondent

Final Decision : Allowed

Judgement

The Court

1. The petitioner/management has challenged in this writ petition the order of
the Labour Court, Mysore, in I.D. No. 50 of 1993 holding that the respondent/
claimant is entitled to retire from service with effect from 24-1-1995 and award
of consequential benefits on the basis of the said date of retirement.

2. Brief facts of the case are as hereunder:

The petitioner is a company manufacturing sugar. The respondent was appointed
as mason in the year 1951. While joining the company he did not furnish his date
of birth. Subsequently, he was working in the company as a driver. As no
documentary proof of date of birth was given by him to indicate his age, the
petitioner constituted Medical Board for examining the respondent and similarly
placed employees who have not given the date of birth or age at the time of
entering into service. The respondent was called upon to appear before the
Medical Board. The respondent appeared before the Medical Board. He was
examined and the Medical Board gave its report stating that the age of the
respondent was 30 years as on 18-2-1962. On the basis of the said report the
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age of the respondent was entered as 30 years in the service register. The said
fact was brought to the notice of the respondent and he has given his consent for
fixing his date of birth as 18-2-1932 and he also signed the service register
giving his consent for all the particulars indicated in the service record. In the
year 1983 the petitioner published a gradation list giving details regarding date
of birth, entering into service, designation etc. In the said gradation list the date
of birth of the respondent was shown as 18-2-1932. At that point of time the
respondent submitted a representation dated 26-9-1983 objecting to the entry of
his date of birth in the service register as 24-1-1935 and requested to enter his
date of birth as 24-1-1935 and in support of his contention he enclosed a copy of
the school transfer certificate issued by the Government Middle School. However,
he did not pursue the matter thereafter. In the petitioner/company the age of
superannuation was 60 years. Accordingly, the respondent attained the age of
superannuation on 18-2-1992. However, by oversight the petitioner did not retire
the respondent from service of the company on 18-2-1992. It is only on
2-3-1993 a memo of retirement was served on the respondent wherein it was
clearly indicated that though the respondent had attained the age of
superannuation on 18-2-1992 itself the management did not retire him from
service by oversight. Therefore, it was intimated to him that his retirement
comes into effect from 2-3-1993. Thereafter the respondent filed a civil suit O.S.
No. 277 of 1993 on 3-3-1993 before the Munsiff''s Court, Mandya, seeking a
decree restraining the management from giving effect to the memo dated
2-3-1993. Further the respondent also sought an interim order of temporary
injunction. However, on 10-3-1993 the respondent has withdrawn the suit stating
that he would not press the same and accordingly the suit came to be dismissed.
It is thereafter the respondent gave a representation dated 8-3-1993 stating that
he has served the company for 40 years and since he has been retired from the
company on 2-3-1993 he requested the management to settle the gratuity
payable to him at the earliest which claim has been paid. It is after settlement of
the accounts the respondent filed an application u/s 10(4-A) of the Industrial
Disputes (Karnataka Amendment) Act, 1987, before the Labour Court at Mysore
with a prayer to pass an award holding that the retirement of the respondent on
2-3-1993 is premature and therefore he sought for reinstatement as driver
retrospectively from 2-3-1993 with continuity of service, full back wages and
other consequential benefits.

3. The petitioner opposed the said application by filing a detailed statement of
objections. Thereafter an enquiry was held. The respondent examined himself as
WW-1 and one witness was examined on behalf of the petitioner as MW-1 and
documents were produced on either side in support of the respective claims. The
Labour Court on the oral and documentary evidence on record held that the
medical certificate issued by the Medical Board regarding the age of the
respondent cannot be relied upon and in that connection he relied on a judgment
in the case of Anima Saha v Steel Authority of India Limited and Others. Acting
on the transfer certificate relied on by the respondent, the Labour Court held that
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the date of birth of the respondent is 24-1-1935 and therefore his termination
before the age of superannuation on 2-3-1993 is illegal. Therefore, the Labour
Court held that the petitioner/management was not justified in retiring the
claimant with effect from 2-3-1993. As the respondent had already attained the
age of superannuation on the date of the impugned award the Labour Court
declined to grant the relief of reinstatement but held the respondent is entitled
for back wages for the period from 2-3-1993 to 24-1-1995. It is against the said
award of the Labour Court the management has preferred this writ petition.

4. Sri B.C. Prabhakar, learned Counsel for the petitioner contended before me,
the Labour Court was in total error in rejecting the report of the Medical Board
and in relying on a transfer certificate produced by the respondent for the first
time in the year 1983. He submitted, if really the said transfer certificate was
available it was open to the respondent to have produced the same either at the
time of joining the service or at the time when he was called upon to appear
before the Medical Board for examination to determine his age. He further
submitted that the respondent not only did not object to the medical examination
but he did not dispute the finding of the Medical Board regarding his age and on
the contrary he has signed the service register accepting the correctness of the
date of birth given by the Medical Board. It is only when the gradation list was
published in the year 1983 for the first time, he raised the objection by filing a
representation. However, he did not pursue the matter for nearly a period of ten
years thereafter. It is only after the service of the order of termination on
superannuation which was served on him he has raised the dispute regarding the
age and date of birth. Therefore, he submits in view of the settled legal position
the Labour Court committed serious error in ignoring the medical report and in
acting on the transfer certificate which was produced for the first time in the year
1983 and therefore he submits the impugned award of the Labour Court is liable
to be set aside.

6. Sri Leelakrishnan, learned Counsel for the respondent submitted, when there
is documentary proof of age and date of birth the medical report would have no
value. He further submitted that before a medical report could be acted upon
that report should be based on ossification test and also radiological examination
and in the absence of such test being conducted the medical report or medical
opinion has no value in the eye of law. He also submitted, as initially the
petitioner was appointed in Sathanur Farm he was employed only at the age of
15 years and therefore the finding of the Medical Board is incorrect and cannot
be made basis for determining the date of birth of the respondent. When the
Labour Court on proper appreciation of the oral and documentary evidence has
recorded a finding that the medical report cannot be accepted, whereas the date
of birth in the transfer certificate is acceptable, this Court in its jurisdiction under
Article 226 could not interfere with the said finding of fact and therefore he
submits a case for interference is not made out.

6. In view of the aforesaid facts and rival contentions, what emerges is this:
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It is not in dispute that the respondent joined the service of the petitioner in the
year 1951. At the time of joining the service he has not given his date of birth.
No reasons are forthcoming for not giving his date of birth at the time of joining
the service. If really he has studied in the school and he was in possession of a
transfer certificate, no reasons are given for not producing the same before the
management. It is only in the absence of proof of age of the respondent the
petitioner has constituted a Medical Board not only to examine the respondent,
but to determine the age of the persons who are similarly placed as that of the
respondent. Before the respondent was called upon to appear before the Medical
Board it was made clear to him the reason why he has to appear before the
Medical Board. If really, the respondent had no doubt about his date of birth and
he has studied in the Government school and he was in possession of the
transfer certificate which he now relies on, on the face of it appears to have been
issued in the year 1956 six years prior to the date of the medical examination it
was open to him to produce the said certificate and contend before the petitioner
that there was no necessity for his examination to decide his probable age. On
the contrary he submitted himself for the medical examination and when it was
made known to him that his probable date of birth is 18-2-1932 accepting the
same he has signed his service register in token of acceptance of the said date of
birth. Nearly 11 years thereafter he did not raise any objection to such entry
being made in the service register. It is only in the year 1983 when the petitioner
published a gradation list showing his date of birth as 18-2-1932, for the first
time he raised his objections to the same by submitting a representation and
enclosing along with the representation the transfer certificate. However,
thereafter he did not bother to find out what happened to his representation,
whether the petitioner has accepted his objection and whether any corrections
have been made in the service register. It is only on 2-3-1993 when he has been
served with a communication informing him that as he superannuated on
29-2-1992 itself he should have been retired, but by mistake he has been
continuing in service, however, he is retired from service on 2-3-1993, nearly
one year after the actual age of superannuation, he made an unsuccessful
attempt to challenge the entry of date of birth in the service register by filing a
suit. Probably as no interim order was granted in the said suit he withdrew the
suit, made a request to the petitioner to settle his gratuity amount and other
service benefits and after collecting all the amounts he has raised the present
industrial dispute contending that his date of birth is 18-2-1935 and not
18-2-1932.

7. Therefore, the only question that would arise for consideration is, in the light
of the aforesaid facts, whether the Labour Court was justified in accepting his
contention that his date of birth is 18-2-1935 and not 18-2-1932 as opined by
the Medical Board.

8. The Court below has rejected the opinion of the Medical Board relying on the
judgment of the Calcutta High Court in the case of Anima Saha, supra. In the
aforesaid judgment the workman at the time of joining service declared her date
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of birth as 30th September, 1935. In support of her contention she has enclosed
an affidavit affirmed by her uncle declaring her date of birth as her parents were
dead at that time. She had also passed matriculation examination in the
University of Calcutta in 1939 and she has enclosed the matriculation certificate
which did not show her date of birth. The column meant for age having been left
blank she had to give an affidavit When she made proposal for her life insurance
policy she wanted her date of birth to be certified by her employer. It is in that
connection her employer called upon her to appear before the Medical Board to
show her date of birth/age. She made a representation stating that she would
appear before the Medical Board as an obedient employee but any difference
with her deviation from the date of birth declared by her and supported by
affidavit would not be acceptable to her. The Medical Board on examination gave
her age as 42 years 6 months on 3rd March, 1977, accordingly her date of birth
had been recorded as falling on 3rd September, 1934 whereas she gave the date
of birth as 30th September, 1935, a difference of one year. It is in that context
that her date of birth was altered according to the medical report. The question
arose, how far the authority concerned would be justified in superseding the
declaration of the petitioner about her age made at the time of her entry in the
service, on the basis of medical report subsequently obtained. It is in that
context it is held that without any fear of contradiction that the medical opinion
about the age of a person, more so in the case of adults, can never be certain to
the extent of telling the exact age of a person on a particular date. On the basis
of physical features and factors such as teeth, height, weight etc., even if it is
possible for medical experts to make an approximate assessment about the age
of an adult, such assessment can never pronounce the exact age on any
particular date. But it is generally accepted that a more reliable assessment
about age can be made by conducting ossification test. It is however the
contention of the petitioner that in her case no ossification test was made.
Therefore, having regard to the facts of that case, the Court held that as the
difference between the age opined by the medical assessment and the age
declared by the petitioner and affirmed in the affidavit was only one year which
falls within the range of the acknowledged possibility of variation of the age
calibrated by medical opinion, the age declared by the Medical Board was not
acceptable.

9. In the instant case the respondent had not given his date of birth at the time
of joining service, he did not give his date of birth even at the time of medical
examination. After medical examination he did not challenge the correctness of
the same. On the contrary he accepted the correctness of the said report by
signing the service register. Now the difference in age given by him and the
Medical Board is roughly three years. Under these circumstances, the Court
below was in total error in wrongly applying the law laid down in the aforesaid
judgment to the facts of this case and rejecting the medical opinion given by the
Medical Board.

10. The learned Counsel for the petitioner relied on a judgment of the Supreme
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Court in the case of Bharat Coking Coal Limited v. Presiding Officer and Anr.
where it has been held:

"The Industrial Tribunal was not justified in setting aside the medical opinion
regarding the age of the workman determined by the Medical Board constituted
by the management. No objection was raised before the Tribunal regarding the
competency of the doctors constituting the Medical Board. The medical
examination of the Civil Surgeon could not be any different than that of the
Medical Board constituted by the management. The findings of the Tribunal was
based on surmises and conjectures. In fact the workman did not challenge the
opinion of the Medical Board constituted by the management, which determined
the age of workman as 58 years and on that basis the workman was retained in
service for 2 more years. Hence the dispute raised by the workman after
retirement is unjustified".

He also relied on the judgment of the Calcutta High Court in the case of Fateh
Alam Khan Vs. Tea Trading Corpn. of India and Others, , wherein it has been held
as under:

"The respondents acted upon the medical examination report for determining the
age of the petitioner while the petitioner relied upon the purported School
Leaving Certificate. It was incumbent upon the respondents to ascertain the date
of birth of the petitioner for his service purposes and they preferred to act upon
the medical examination report which was there in the record from the very time
of joining of the petitioner in service. It cannot be said that respondents acted
arbitrarily or mala fide in determining the date of birth of the petitioner on the
basis of the medical examination report. The materials on records are not of such
clear nature as can lead the Court to any clear conclusion that the purported
School Leaving Certificate can be or ought to have been accepted as on
unimpeachable piece of evidence on the point. It cannot be said that the
respondents acted arbitrarily or mala fide in refusing to act upon the School
Leaving Certificate".

The Supreme Court in the case of Jaya Mala Vs. Home Secretary, Government of
Jammu and Kashmir and Others, , dealing with a medical report has held as
under:

"However, it is notorious and one can take judicial notice that the margin of error
in age ascertained by radiological examination is two years on either side".

11. Therefore, in view of the aforesaid legal position the opinion of the Medical
Board cannot be so lightly rejected. Only in a case where an entry is made in the
service register based on the date furnished by the workman or based on the
school records, if such date is to be altered on the basis of the opinion of the
Medical Board the said report has to be scrutinised carefully to find out whether
the said opinion is based on ossification test and radiological examination and
that too when the difference between the two dates is more than two years. But
in a case where at the time of joining duty no date of birth was given by the
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employee and when he was called upon to appear before the Medical Board, he
appears without any protest and has not challenged the report and on the
contrary has accepted it, he cannot be permitted to challenge the said opinion at
the fag end of his career that too before retirement. If the date of birth as
entered in the service register has remained for considerably long period without
any protest that cannot be altered at the fag end of the career of the employee
just before retirement or after retirement.

12. In the instant case, the respondent has chosen to challenge this entry after
retirement. In fact, on the basis of the said medical report the petitioner ought to
have been retired one year prior to the actual date of retirement. By mistake
committed by the management he had the benefit of one extra year of service
and it is thereafter he is trying to challenge the date of birth in the service
register. Even if the theory of allowing one year either side is applied to the facts
of this case, the respondent has been retired one year after the said date of birth
given by the Medical Board. When the medical examination was conducted in
1962, nearly after 30 years in 1993, the management cannot be expected to
produce the records to show that ossification test was conducted at that time,
and on that basis his age was determined, when immediately after the medical
examination the same was not challenged on that ground and on the contrary
the age determination was accepted. The Labour Court was in total error in
rejecting the report of the Medical Board and accepting the entry in the transfer
certificate and awarding payment of back wages from the date of his retirement
till the date of his superannuation as contended by him. Therefore, I am of the
opinion the impugned order passed by the labour Court cannot be sustained and
accordingly it is set aside. Hence I pass the following order:

13. Rule made absolute. Writ petition is allowed. Parties to bear their own costs.
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