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Final Decision : Allowed

Judgement

P.B. Suresh Kumar, J.—The Travancore Devaswom Board (hereinafter referred to
as ''the Board'' for short) has come up in this appeal challenging the decision of
the court of the Subordinate Judge, Mavelikara in O.S. No. 21 of 1994. The Board
is the first defendant and respondents 1 and 2 are the plaintiffs in the suit.

2. The suit property is a temple and the movables therein. The plaintiffs and
defendants 2 to 30 are the surviving members of a Namboothiri Illom known as
Vadakke Moodampadi Illom, hereinafter referred to as ''the Illom'' for short.
According to the plaintiffs, the suit temple, which is known as Bharanikkavu
Devaswom as also Ramapuram Devaswom, was left in common as a trust
property by the members of the Illom and the same was being managed by the
Illom as per the terms of Ext.A1 partition deed. It is also their case that the
terms of Ext.A1 partition deed pertaining to the management of the suit temple
were later modified as per Ext.A2 decree in O.S No. 108 of 1115 ME of the
District Court, Alapuzha. According to the plaintiffs, while so, during February,
1976, three members of the Illom had surrendered possession and management
of the suit temple to the Board by an unregistered document. It is the case of
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the plaintiffs that the suit temple being one owned by the Illom, it could not have
been transferred at all without the concurrence of all adult members of the Illom
and the document executed by the aforesaid persons in favour of the Board is
void ab initio and not binding on the Illom. The plaintiffs have therefore, sought a
declaration that the suit temple belong to the trust of which they are also
beneficiaries and the surrender of the suit temple to the Board is void ab initio
and not binding on them. They have also sought a decree for recovery of
possession of the suit temple from the Board on behalf of the trust with mesne
profits and costs.

3. The Board contested the suit, contending inter alia, that the management of
the suit temple was assumed by the Board on a request made by four senior
members of the Illom in accordance with the provisions in the Travancore Cochin
Hindu Religious Institutions Act, 1950, hereinafter referred to as ''the Act'', for
short. The averment in the plaint that the suit temple is a trust owned by the
Illom was denied in the written statement filed by the Board. On the other hand,
it was contended in the written statement that the Illom had only Uraima right
over the temple.

4. The trial court, on an elaborate consideration of the materials on record, found
that the suit temple is a private trust of which the plaintiffs are also beneficiaries
and that the assumption of the management of the suit temple by the Board is
invalid and not binding on the trust. The court also found that the plaintiffs are
entitled to get recovery of the suit temple on behalf of the trust and the Illom on
the strength of their title. On the basis of the said findings, the suit was decreed
as prayed for. Hence, this appeal by the Board.

5. In this appeal, the Board filed an interlocutory application as I.A. No. 1980 of
2013 seeking leave to amend the written statement. It is stated in the affidavit
filed in support of the said application that details regarding the history of the
temple, the rituals and ceremonies performed in the temple, the role of the
general public in the administration of the temple etc., which were relevant in the
context of deciding the issues arose for consideration in the suit, were omitted to
be stated in the written statement filed by the Board and therefore, the written
statement needs to be amended, in the circumstances, to incorporate the said
facts. The Board has also filed I.A. No. 177 of 2014 seeking orders to admit in
evidence the certified copies of the relevant extracts of the settlement registers
pertaining to the properties of the Illom which are dealt with in Ext.A1 partition
deed.

6. Heard Senior Counsel Sri. P.G. Parameshwara Panicker for the appellant and
Senior Counsel Sri. T. Krishnanunni and Sri. George Varghese Perumpallikuttiyil
for the respondents.

7. The learned Senior Counsel for the appellant contended that the suit temple is
a public temple and the finding to the contrary rendered by the court below is
incorrect and unsustainable. It was pointed out by him that private religious
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endowments are founded by private individuals/families in the properties owned
by them for the spiritual benefit of the individuals concerned or the members of
the family, as the case may be. As such, according to him, the nature of the
temple can be ascertained by verifying the revenue records pertaining to the
properties of the endowment. The learned Senior Counsel has then drawn my
attention to the descriptions of the properties in Ext.A1 partition deed and also to
the entries relating to some of the said properties in the extracts of the
settlement registers concerned, which are produced as additional documents in
the appeal and contended that the properties held by the temple and the Illom
are distinct and separate and it cannot, therefore, be contended that the temple
belongs to the Illom. The learned Senior Counsel has also contended that the
assumption of the management of the temple by the Board is strictly in
accordance with Section 37(a) of the Act. The learned Senior Counsel has further
contended that since the suit temple is a public temple, even if it is found that
the assumption of the management of the temple by the Board is not in
accordance with the provisions of the Act, the plaintiffs are not entitled to the
decree sought for by them in the suit.

8. The learned Senior Counsel for the plaintiffs, relying on the recitals in Exts.A1
and A2, contended that the suit temple is a private temple owned by the Illom.
He has brought to my notice Ext.B2, the extract of the relevant page on the
settlement register pertaining to the property of the temple, and contended that
the person named as "Pattadhar" in the settlement register is a member of the
Illom. He has also brought to my notice Ext.A3 judgment of the civil court in
which it was held that the properties of the Devaswom belong to the Illom.
According to him, the contention that the suit temple is a public temple is not a
contention raised before the court below. He has also pointed out that the said
contention does not arise for consideration in this appeal. He has also, relying on
the decision of the Apex Court in Bishwanath and Another Vs. Shri Thakur
Radhaballabhji and Others, AIR 1967 SC 1044 : (1967) 69 PLR 761 : (1967) 2
SCR 618 that even if it is established that suit temple is a public temple, the
plaintiffs are entitled to recover the temple from the Board. The learned counsel
for respondent Nos. 23, 25 and 26 also, relying on the decision of the Apex Court
in Veruareddi Ramaraghava Reddy and Others Vs. Konduru Seshu Reddy and
Others, AIR 1967 SC 436 : (1966) SCR 270 Supp contended that the plaintiffs
are entitled to file a suit for declaration that the alienation of the suit temple and
its properties by the persons in administration is invalid.

9. As noticed above, the specific case of the plaintiffs is that the suit temple is a
private religious endowment owned by the Illom and the assumption of the
management of the temple by the Board is illegal and unsustainable. Section 37
of the Act conferring power on the Board to assume management of a Hindu
Religious Endowment reads thus:

"37. Assumption of management of Hindu Religious Endowments by Board--(1)
The Board may assume the management of Hindu Religious Endowments in the
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following cases:-

(a) On the application and the request by a majority consisting of not less than
two-thirds of the trustees, or of the donors in cases where the donors have
reserved to themselves the power of appointing and dismissing trustees.

(b) On the refusal of the trustees to continue in the trusteeship or on their own
admission of incapacity to continue in the trust management.

(c) In cases where the Ruler of Travancore had the right to take part in the
management by appointment of certain officers or servants according to existing
usages, if the trustees have failed to carry on their duties properly and in the
best interests of the institution.

(d) In cases where the Ruler of Travancore had the right to succeed to the right
of management, in part, by reason of escheat of trustees, if the remaining
trustees have failed to carry on their duties properly and in the best interests of
the institution.

(e) In cases of proved mismanagement although the institutions do not fall under
clause (c) or clause (d) of this sub-section. Explanation--The word "donors"
includes the legal representatives of the donors.

(2) Notwithstanding anything contained in sub-section (1) the Board may,
instead of assuming management, exercise such superintendence in the
management over any institution to which this part applies as to best fulfil the
objects of the trust, if the trustees have failed to carry on their duties properly
and in the best interest of the institution.

(3) The Board may make rules for the purpose of carrying into effect the
provisions contained in sub-section (2).

(4) Any person deeming himself aggrieved by an order of assumption passed on
any of the grounds mentioned in clauses (c), (d) and (e) of sub-section (1) of
this section may within a period of six months from the date of the publication of
the order of assumption in the Kerala Government Gazette, institute in the
District Court, within whose jurisdiction the subject matter is situate, a suit
against the Board to set aside such order:

Provided that subject to the result of the suit, if any, the order of assumption
shall be final."

Hindu Religious Endowment, as defined in Section 2(b) of the Act does not
include a Hindu religious institution belonging to and under the sole management
of a single family. Section 2(b) of the Act reads thus:

2(b) "Hindu Religious Endowment" means--

(i) every Hindu temple or shrine or other religious endowment dedicated to, or
used as of right by, the Hindu community or any section thereof; and
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(ii) every other Hindu endowment or foundation, by whatever local designation
known, and property, endowments and offerings connected therewith, whether
applied wholly to religious purposes or partly to religious and partly to charitable
or other purposes, and every express or constructive trust by which property or
money is vested in the hands of any person or persons by virtue of hereditary
succession or otherwise for such purposes;

but shall not include any Hindu religious institution belonging to and under the
sole management of a single family:

Provided that, where the management of a religious institution has passed into
the hands of several branches by division among the members of the original
family, the institution may nevertheless be considered as being in the
management of a single family for the purpose of this Part."

Section 37 of the Act confers power on the Board to assume the management of
only a Hindu Religious Endowment as defined under the Act. The fact that the
temple was under the management of the Illom till its management was
assumed by the Board is not disputed. According to the plaintiffs, the Illom was
administering the affairs of the temple as its owner and according to the Board,
the temple was being managed by the Illom in exercise of their Uraima right. As
such, the moot question arises for consideration is as to the nature of the
temple. Since the Hindu Religious Endowment as defined under the Act does not
include a Hindu religious institution belonging to and under the sole management
of a family and since the fact that the temple was under the management of the
Illom is not disputed, if it is found that the temple belong to the Illom, its
management cannot be assumed at all by the Board. On the other hand, if it is
found that the suit temple is a public temple, in so far as the suit is instituted
based on title, whether the plaintiffs are entitled to the decree sought for also
needs to be considered.

10. Coming to the facts of the case, PW1, the first plaintiff has deposed that he
does not know anything about the origin of the temple. He also deposed that he
does not know who has founded the temple. He further deposed that he cannot
assert that the temple is founded by a member of the Illom. It is now settled
that in a case where the origin of an endowment is lost in antiquity or shrouded
in mystery, the court has to rely on circumstantial evidence regarding the user of
the temple to ascertain its nature. In Tilkayat Shri Govindlalji Maharaj Vs. The
State of Rajasthan and Others, AIR 1963 SC 1638 : (1964) 1 SCR 561 , the Apex
Court held that where evidence in regard to the origin of the temple is not clearly
available, the answers to the questions namely, (1) Is the temple built in such an
imposing manner that it may prima facie appear to be a public temple?, (2) Are
the members of the public entitled to an entry in the temple?, (3) Are they
entitled to take part in offering service and taking Darsan in the temple? (4) Are
the members of the public entitled to take part in the festivals and ceremonies in
the temple? (5) Are their offerings accepted as a matter of right? etc. would be
relevant in the matter of ascertaining the nature of the temple. In Radhakanta
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Deb v. Commissioner of Hindu Religious Endowments, Orissa ( AIR 1981 SC
798 ) the Apex Court held that in the case of private religious endowment, its
properties would vest in the beneficiaries, whereas in the case of public temples,
the properties would be held by the deity. In State of West Bengal and Others Vs.
Sri Sri Lakshmi Janardan Thakur and Others, (2007) 103 CLT 62 : (2006) 7 JT
539 : (2006) 8 SCALE 252 : (2006) 7 SCC 490 : (2006) 5 SCR 841 Supp , the
Apex Court laid down the following tests for ascertaining the nature of the
temple:-

"15. In order to ascertain whether a trust is private, the following factors are
relevant:

(1) If the beneficiaries are ascertained individuals.

(2) If the grant has been made in favour of an individual and not in favour of a
deity.

(3) The temple is situated within the campus of the residence of the donor.

(4) If the revenue records or entries suggest the land being in possession of an
individual and not in the deity. On the other hand an inference can be drawn that
the temple along with the properties attached to it is a public trust:

(1) If the public visit the temple as of right.

(2) If the endowment is in the name of the deity.

(3) The beneficiaries are the public.

(4) If the management is made through the agency of the public or the accounts
of the temple are being scrutinised by the public."

It is thus evident that if the entries in the revenue records suggest that the
properties of the endowment are in the name of the deity, it can be inferred that
the temple is a public temple. The properties included as items 1 to 9 and 11 in
schedule I, item Nos. 18 to 24 in schedule II and item Nos. 1 to 10 of schedule
III of Ext.A1 are described as "Brahmaswom thanathu". The properties included
as items 13, 14, 18, 19, 20 and 21 in schedule I and the property described as
item Nos. 1, 2, 5 to 13 and 16 of schedule II of Ext.A1 are also described as
"Ramapuram Devaswom Pattom". The learned Senior counsel for the appellant
has brought to my notice the corresponding entries in relation to some of the
properties which are described as "Ramapuram Devaswom Pattom" in Ext.A1, in
the extracts of the settlement registers produced before this Court. The entry in
relation to the said properties in the settlement registers is "Bharanikkavu
Devaswom thanathu". Ext.B2 is the settlement register in relation to the
property where the temple exists. The category shown in Ext.B2 is
"Bharanikkavu Devaswom vaka thanathu". "Shabdathaaraavali" gives the
meaning of "Brahmaswom" as "Bramanante swathu." Likewise,
"Shabdathaaraavali" gives the meaning of Devaswom as "Kshethram vaka
swathu". It is thus evident that the properties of the Illom and the properties of
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the temple are distinct and separate. It is also evident that the Illom has even
taken on lease the properties of the Devaswom, after the settlement.

11. In the absence of any evidence to show as to how the Illom obtained title to
the various properties described in settlement registers as "Devaswom vaka
thanathu", the only inference that can be drawn is that the properties belong to
the deity. The said inference prima facie indicates that the temple is a public
temple. A similar view has been taken by this Court in the judgment in A.S. No.
525 of 1995 in relation to another temple. Paragraphs 11 and 13 of the said
judgment read thus:

"11. In the erstwhile Travancore settlement took place more than 100 years ago.
Exts.A1 and A2 are copies of the settlement registers. In these registers the
plaint schedule properties are shown to be the properties of Mannadi Bhavathy. It
is further shown that it is ''thanthu'' property. The name of Mangalath tarwad
does not find a place in the settlement registers. In the Travancore State Manual
published by the Government of Kerala it is shown that ''thanathu'' lands were
originally government lands. ''Thanathu'' lands were lands for which no pattas
were issued at the last settlement and which were enjoyed by the tenants either
on payment of the rent fixed at the settlement or on Kuthakapattam given by the
department of government. (See Travancore State Manual, Vol.III Ch.XV, Pages
192 and 193 published by government of Kerala in 1996). In Malayalam
''thanathu'' means ownership. (See Malayalam-English Dictionary published by
NBS). Exts.A1 and A2 indicate that the plaint schedule properties were originally
government lands, which later came in the ownership of Mannadi Bhagavathy
temple.

x x x x x x x x

13. In the absence of any evidence to prove how the defendants'' tarwad got title
to the temple and the properties, the only inference that may be drawn from
Exts.A1 and A2 revenue records is that they belong to the deity, those entries
being the best evidence available."

12. The impugned judgment indicates that the court below has arrived at the
finding that the suit temple is a private trust property of the plaintiffs, solely
based on the recitals in Ext.A1 partition deed and Ext.A2 decree. A partition deed
will not create a right in favour of a party over a property referred to therein.
Only a pre existing right can be the subject matter of a partition deed. Likewise,
Ext.A2 is only a decree in a suit among the members of the family, concerning
the administration of the temple. The question whether the temple is a private or
public cannot be decided from these documents. The court below has also placed
reliance on Ext.B2 extract of the settlement register pertaining to the temple
property to hold that the temple is a private one, for, the name of the
"Pattadhar" shown in the document is a member of the Illom. In so far as the
Uraima right of the Illom over the temple is conceded, merely for the reason that
the name of the Ooralan is mentioned as "Pattadhar" in Ext.B2, it cannot be
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inferred that the property belong to the Illom, especially when the category of
the property is shown in the document as "Bharanikkavu Devaswom Vaka
Thanathu". The court below has also placed much reliance on the tax receipts
issued in respect of the properties of the temple in the name of Vishu Bhattathiri.
I have referred to the settlement register in relation to the said property. In the
settlement register, the property is shown as the property owned by the
Devaswom. The subsequent payment of tax in the name of a member of the
Illom may not alter the character of the temple. That apart, Ext.A8 is the tax
receipt in respect of the temple property of the year 1969. In Ext.A8, the
ownership of the property is shown as "Ramapuram Devaswom Vaka". Another
material relied on by the court below to hold that the suit temple is a private
temple is Ext.A3 judgment. Ext.A3 is the judgment in a suit filed by a few
members of the Illom on behalf of the Illom for cancellation of an order passed
by the District Collector, Alappuzha, based on an application filed by the second
defendant in that suit agreeing to surrender a few properties of the temple in
favour of the State on receipt of compensation payable in yearly instalments.
That order was passed as if the temple is a public temple. Under the Jenmi
Karam Payment (Abolition) Act, 1960, compensation for religious institutions of a
public nature will have to be given in instalments in the nature of annuities and
in other cases lump sum payments will have to be made. The complaint of the
plaintiffs in the said suit was that the disputed properties do not belong to any
religious institution of a public nature and that they belong to the Devaswom
which is owned by the Illom of the plaintiffs and that therefore, the Illom is
entitled to a lump sum compensation for the properties. It is seen that it was
held in that judgment that the properties which were subject matter of the suit
were not owned by the Devaswom of a public nature and consequently, the suit
was decreed. A perusal of Ext.A3 judgment would indicate that the said
judgment was rendered solely based on Ext.A2 decree in the suit filed by the
members of the family concerning the administration of the temple. I have
already held that Ext.A2 decree may not be of any relevance in the context of
deciding the issue whether the suit temple is a public temple or not. Further,
Ext.A3 judgment was rendered in a suit between the Illom and the State.

13. As noticed above, though the moot question arose for consideration in the
suit was as to the nature of the temple, the court below has not framed a proper
issue for adjudication of the said question. True, the said issue was implied in
issue Nos. 1 and 12 framed by the court below for trial, but the evidence let in by
the parties do not indicate that they have understood the said issues in the right
perspective. Though the parties to the suit were not sure as to the origin of the
temple, evidence is not seen let in to prove the appearance of the temple, the
participation of the public in the affairs of the temple including its management,
the participation of the public in the various rituals and ceremonies carried on in
the temple, the entries in the revenue records pertaining to the properties of the
temple etc. As noticed above, even the Board has come up with appropriate
pleadings only before this Court in this appeal. The materials on record are
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therefore, not sufficient to take a final decision on the issue as to the nature of
the temple. As pointed out earlier, if it is found that the temple is a public
temple, whether the plaintiffs are entitled to the decree sought for in the suit is
also an issue which should have been framed for trial. In so far as the materials
on record are not sufficient to decide the issue as to the nature of the temple and
in so far as all the relevant issues were not framed for trial by the court below, I
am of the view that the judgment and decree impugned in this appeal are to be
set aside and the suit has to be remitted to the trial court for fresh disposal.

14. The contention of the learned Senior Counsel for the plaintiffs that the Board
had not contended before the court below that the suit temple is a public temple
cannot be accepted. Though it is not stated in the written statement that the suit
temple is a public temple, the averment in the plaint that the suit temple is a
private temple is denied by the Board in the written statement filed by them. It is
also stated in the written statement that the Illom is administering the temple in
exercise of their Uraima right.

15. As far as the contention that the suit as framed is maintainable even if it is
found that the suit temple is a public temple, I am of the view that since the
matter is being remitted to the trial court to consider the nature of the temple, it
is for the trial court to consider that contention.

In the result, the appeal is allowed, the judgment and decree impugned in this
appeal are set aside and the suit O.S. No. 21 of 1994 is remitted to the trial
court for fresh disposal. The court below is directed to re-frame the issues as
indicated in this judgment and decide the suit afresh after affording the parties
an effective opportunity to adduce evidence. Since the matter is being remitted
to the trial court for fresh disposal, I.A. No. 1980 of 2013 filed by the Board is
allowed. The plaintiffs will be at liberty to file additional pleadings, if so advised.
The parties are directed to appear before the court below on 25.5.2015.
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