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1. The relief sought for by the petitioner through the instant Writ Petition is that,
the respondents should treat the petitioner to have worked up till the age of 62
as the age of superannuation in the College Code, 28 was stood amended from
60 to 62.

2. The facts of the case in brief is that, the petitioner was appointed as an
Assistant Professor under the respondents No. 2 to 4. At the time of appointment
of the petitioner, the age of superannuation under the rules governing the field
was 60. As per that, the petitioner would have attained the age of
superannuation on 31/08/2000.

3. The contention of the counsel for the petitioner is that, vide Annexure-P/6
dated 14/10/1998, the Higher Education Department had issued a circular to all
the Government Colleges as also the Aided Government Institutions intimating
the fact that the Government is in the process of considering enhancement of
age of retirement from 60 to 62 and that since the legislation is in the process,
the department had instructed all the establishments both the Government as
well as the Non-Government aided Colleges to ensure that in between the
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persons who are crossing the age of superannuation are not to be discontinued
from service. That though, there was such a circular issued, but the respondents
it is said had discontinued the services of the petitioner on attaining the age of
superannuation on 31/08/2000.

4. The said premature retirement of the petitioner was subjected to challenge in
Writ Petition No. 2560/2000 by the petitioner and a few more Professors under
the respondents No.2 to 4. Pending the said Writ Petition, the petitioner since he
was retired from services w.e.f. 31/08/2000, the petitioner independently filed a
fresh Writ Petition i.e. Writ Petition No. 5074/2000 wherein this High Court on
30/08/2000 granted an interim protection directing the respondents to maintain
status-quo so far as the services of the petitioner is concerned.

5. By virtue of the interim protection, the respondents permitted the petitioner to
continue as Professor in the department and the said interim order was finally
vacated on 31/08/2001 and pursuant to the interim order being vacated by this
Court, the services of the petitioner stood again discontinued from 31/08/2001
itself.

6. Lateron, both the aforementioned two Writ Petitions i.e. WP No. 2560/2000
and 5074/2000 got disposed off by a common order dated 22/02/2007 holding
that, since the petitioner had crossed the enhanced age of superannuation, the
Writ Petitions had rendered infructuous and the dispute left was so far as the
salary for the period during which he was prevented from discharging duties in
the respondent-college. The High Court disposed off the Writ Petition with liberty
to the petitioner to move a representation before the authorities for claiming
salary during the period he was prevented to discharge his duties.

7. The contention of the counsel for the petitioner is that, the respondents No. 2
to 4 meanwhile had permitted the other similarly placed Professors to work till
they have attained the age of 62 i.e. Professor V.S.Verma, Shri A.S.Kalele, Shri
M.K.Hazra and Smt. N.Gupta. He further contended that, the respondents
meanwhile had permitted two other Professors namely Shri R.D.Sharma and Shri
S.Z.Shah also to retire on attaining the age of 62. He further submits that,
during the pendency of litigation before this Court, the College Code, 28 itself
stood amended w.e.f. 13/07/2001 and by virtue of the interim order on
13/07/2001, the petitioner was in employment of the respondents and since the
provision stood amended, the petitioner should not have been discontinued in
the year 2001, rather he should have been permitted to continue till 31/08/2002.
The petitioner therefore be given all the consequential benefits for the period
between 31/08/2001 to 31/08/2002.

8. Per contra, the counsel for the respondents opposing the petition submits that,
Annexure-P/6 which is the basis on which the petitioner is banking upon is not
one which has got the force of law under Article 162 of the Constitution of India.
He further submits that, it is only a general instruction which has been issued by
an officer of the department and it is not in the name of Governor. The
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respondent No.2 is a private institution which was not receiving any grant in aid
from the Government at that relevant point of time. Therefore the said circular of
the Higher Education Department also could not have been applicable so far as
the respondent No.2 is concerned. He further contended that, so far as the
comparison which the petitioner has made in respect of other similarly placed
Professors, those persons were also granted interim protection by the Court and
therefore the interim protection incidentally got extended beyond till those
persons crossing the age of 62 and thereafter their services stood discontinued
on attaining the age of 62. According to the respondents, the benefits has not
been extended as a policy decision to any of the Professors under the respondent
No.2 at that point of time, therefore, the petitioner also cannot be granted the
same. He further contended that, the relief otherwise which the petitioner is
claiming is one which cannot be sustained as it would amount to claiming
negative parity.

9. So far as the pleadings of the parties are concerned, it would be relevant at
this juncture to take note of paragraph 11 of the reply filed by the respondents
No. 2 to 4 as early as on 03/03/2010. For ready reference, it has been
reproduced herein under:-

"11. Reply to para 8.6.

In reply to this para it is submitted that the Society which is running the College
is not at any logger heads with the Teachers and always look forward to their
betterment. It is not in dispute that the College received grant in aid from the
State Government and the salary therefore is being made by the State
Government. Therefore, no malafide can be attributed to the Society to follow
the mandate of statute 28 with respect to the date of retirement."

10. Likewise, it would further be relevant to take note of the submissions put
forth by the respondents in their reply so far as the knowledge of enhancement
of age of superannuation is concerned wherein in paragraph 16, it has been held
as under:-

"16. Reply to para No. 8.13 .

In reply to this para it is submitted that the petitioner was never informed about
any amendment in the statute 28 of College Code in year 2001. Whereby the age
of superannuation was raised to 62 from 60. The respondent for the first time on
03/10/2006 received a letter styled certificate received from Ravishankar
University whereby it was informed with respect to increase the age of
superannuation. Without prejudice to the averments made hereinbefore the
respondents further submits that the perusal of Annexure-P/2 submitted by
petitioner do not incorporate the fact that increase of age of superannuation by
amending statute 28 of College Code was given retrospective effect/operation."

11. Now, coming back to the documents enclosed along with the Writ Petition, it
would be relevant at this juncture to take note of the contents of Annexure-P/6
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dated 14/10/1998 wherein it has been held as under:-
"'faerr- QerfOies SR srterfOies ot & cafaaal i sifdarfer & sma # gfeg)

ST ATET A SHTUROT A9, fafieh 28 7€, 1998 3R 2 f@awrR, 98 &t = aT = AFAAY SR & U
mEeh fgrenr & Y srfgafefeR oMy @1 & 60 @t d 62 a3t e R IR o g o1 fors wHIRAT & R
Siferarfefeht 3y 1 58 st & Feren 60 agf et a1 fAufy ol 81 39 ARa™T # Sa™ U1 W IR
Heifdenerar & # Rk fAgrer & o R IR e dovf & afeqar & & o gys @ sifdga st 6
SRt S o fafdea sifdgmen SRt T8t d Sidr o SR uRfEeEr J F Smasaes " oo S oM g
forar Srar a9 a@ geft orgem W1 W SrIh wEfdenery § # erika O e Y @ 2 S7 2 epRd
1998 & a1 |ar fAgeT g1 71 & 37 R F R fAeres spemiar & &1 & &1 2 30 7 98 & 91G Har g gt
27 3¢ fOheTeTet ShRiFed = fohar ST | 59 dale] =1 & ST 31Taer i utet «T s &1 '

12. It is further relevant to take note of that the Pandit Ravishankar University
finally vide its notification dated 13/07/2001 had amended the College Code, 28
in paragraph 26 enhancing the age of superannuation from 60 to 62. For ready
reference, it has been reproduced herein under:-

" faufderea g affd &l doe, fadie 18 S[F € 2001 VUrT-1 & = fag g Rofae (@R aikfam
hHich 28 & 01 26 # + et STepts A FAmfafad ufa wifd & <& sma-

"A PERMANENT TEACHER SHALL BE ENTITLED TO BE IN THER SERVICE OF THE
COLLEGE UNTIL HE COMLETES THE AGE OF SIXTY TWO."

13. What is further necessary to be taken note of is the fact that, the petitioner
continued in service by virtue of an interim order granted by this Court in WPS
No. 5074/2000 up till 31/08/2001. The date on which the amendment came into
force i.e. on 13/07/2001 the petitioner was already in employment (though by
virtue of an interim relief by this Court).

14. Once when there is a continuity of employment in respect of the petitioner
under the respondent No.2 even though by virtue of an interim order, for all
practical purposes and technically it has to be presumed that the petitioner was
in service when the amendment came into force and thereby the respondents
ought to have honoured the said enhancement of age and should have permitted
the petitioner to work till he attains the age of 62.

15. Moreover it appears that in the case of the professors namely Shri
R.D.Sharma and Shri S.Z.Shah were granted extention of age of retirement
without any litigation or an interim relief from any court of law and therefore the
same could not have been denied to the petitioner.

16. So far as the ground of retrospectivity is concerned, it is not a case where
the respondents had abruptly issued the notification Annexure-P/2, rather it is a
case where the department of Higher Education, Government of Madhya Pradesh
(as it then was) had already issued instructions as early as on 14/10/1998
(Annexure-P/6) itself with a copy endorsed to all the Universities under it
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whereby they had intimated the clear intention of the Government for enhancing
the age of superannuation for the aided as well as non-aided institution from 60
to 62. There was also a clear mandate by the Government to the authorities that
till the Rules are amended, the competent authorities should not discontinue the
services of the employees who were to retire on attaining the age of 60 in
between.

17. Moreover, the petitioner already had an interim protection in his favour in WP
No. 5074/2000 by virtue of which he continued in employment.

18. Given the aforesaid facts and circumstances of the case and also taking into
consideration the pleadings of the respondents in their reply which has been
reproduced in the preceding paragraphs this Court is of the opinion that, the
petitioner in the instant case also was entitled to be retired from service on
attaining the age of 62 i.e. 31/08/2002 instead of 31/08/2000 as has been
declared by the respondents.

19. The Writ Petition to that extent deserve to be and is accordingly allowed and
it is held that the action on part of the respondents in superannuating the
petitioner from 31/08/2000 is bad. The petitioner has to be treated as having
superannuated on attaining the age of 62 which would have occurred only on
31/08/2002.

20. Now, so far as the relief which can be granted to the petitioner is concerned,
perusal of record would show that, the petitioner continued in service up till
31/08/2001 and in all probability he has also been paid salary and other
allowances which he was entitled for during the said period. The only benefit
which the petitioner has not got was the monetary benefits from 31/08/2001 to
31/08/2002. Admittedly the petitioner has not discharged his duties during the
said period.

21. Moreover, on the petitioner's retirement, the respondents themselves have
engaged other person for discharging of duties in place of the petitioner.

22. In view of the same, applying the principles of No-Work-No-Pay it is ordered
that, the petitioner be treated to have retired from service at the age of 62. The
petitioner however would be entitled for, all the consequential benefits post
retirement that he would get treating his age of retirement to be 62.

23. The Writ Petition accordingly stands allowed in part and disposed off.
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