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Judgement

R.B. Misra, J.—Heard Mr. K. Bhattacharjee, learned Assistant S.G. for the
Appellants and Mr. S. Talapatra, learned senior Counsel for the Respondent/writ
Petitioner.

2. This writ appeal has been preferred against the judgment and order dated
1.8.2001 passed by the learned Single Judge in Civil Rule No. 139 of 1996.

3. The writ Petitioner, Respondent herein while working as a constable in Central
Reserve Police Force, was terminated from service in reference to Sub-rule (1) of
Rule 5 of CCS (Temporary Service) Rules, 1965, in short called "Rules, 1965".
The termination order purported to have been passed as an order simplicitor in
view of the facts and circumstances that misconduct was committed by the
Petitioner by wilfully suppressing the material fact that a criminal case was
pending against him.

4. According to learned Counsel for the Appellants, the writ Petitioner/
Respondent was said to have been allegedly involved in a criminal case along
with six others. However, at the time of entering into service, he did not disclose
that fact in the verification clause and when the same was detected, it was
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treated that there was wilful suppression of material fact and the Appellants had
treated such suppression as misconduct and had terminated the service of the
writ Petitioner/Respondent in view of ''Rules, 1965'', on the ground of alleged
misconduct. The termination order dated 23.6.1994 was too dismissed in the
appeal by the appellate authority. Both termination as well as appellate order
were challenged before this Court by way of filing Civil Rule No. 139 of 1996,
which was decided by this Court taking view that the service of the Respondent
here cannot be terminated by an order simplicitor under ''Rules, 1965'' on the
ground of misconduct. For that purpose, a disciplinary inquiry, if at all necessary,
was to be initiated, however, while allowing the writ petition of the Respondent,
herein, liberty was given to the Appellants Union of India to initiate departmental
proceeding against the employee for alleged misconduct as indicated in the
appellate order. learned Counsel for the Appellants at this stage has tried to
impress the Court by saying that the employee i.e., the Respondent herein has
not exhausted the alternative remedy of filing a revision before the appropriate
authority. On this aspect, learned Counsel for the writ Petitioner/Respondent, Mr.
Talapatra has asserted that no argument was advanced on behalf of the
Appellants herein before the learned Single Judge and as such he cannot be
allowed to argue this aspect afresh before this Court.

5. According to the learned Counsel for the employee i.e. Respondent herein, the
termination of the Respondent is based and founded on alleged misconduct as
the alleged misconduct was not the motive only for terminating the services of
the employee and his termination in question in backdrop of alleged misconduct
cannot be passed by way of an order simplicitor.

6. In State of Uttar Pradesh and Another Vs. Kaushal Kishore Shukla, the
employee had been appointed on a temporary basis for a fixed tenure. During
the period of his service, adverse entries were made in his character roll.
Complaints were also received by the auditors of the employer. A summary
inquiry was held. It was found that the auditor''s complaint was correct. The
employee was transferred to another post where he did not join and the
employer terminated his services, The Supreme Court, while upholding the order
of termination, observed that mere fact that prior to the issue of the termination
order an enquiry was held against the employee did not make the order of
termination as punitive. It was observed by the Hon''ble Supreme Court in
Kaushal Kishore Shukla (supra) as below:

(1) The principle of ''last come first go'' is applicable to a case where on account
of reduction of work or shrinkage of cadre retrenchment takes place and the
services of employees are terminated on account of retrenchment. In the event
of retrenchment the principle of ''last-come first go'' is applicable under which
senior in service is retained while the junior''s services are terminated. But this
principle is not applicable to a case where the services of a temporary employee
are terminated on the assessment of his work and suitability in accordance with
terms and conditions of his service. If out of several temporary employees
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working in a department a senior is found unsuitable on account of his work and
conduct, it is open to the competent authority to terminate his services and
retain the services of juniors who may be found suitable for the service. Such a
procedure does not violate principle of equality, enshrined under Articles 14 and
16. If a junior employee is hard working, efficient and honest his services could
not be terminated with a view to accommodate the senior employee even though
he is found unsuitable for the service if this principle is not accepted there would
be discrimination and the order of termination of a junior employee would be
unreasonable and discriminatory. On the admitted set of facts, the order of
termination in the instant case, could not be rendered illegal or unjustified on the
ground of juniors being retained in services. The view taken by the High Court is
not sustainable in law.

(2) A temporary government servant has no right to hold the post. Whenever,
the competent authority is satisfied that the work and conduct of a temporary
servant is not satisfactory or that his continuance in service is not in public
interest on account of his unsuitability, misconduct or inefficiency, it may either
terminate his services in accordance with the terms and conditions of the service
or the relevant rules or it may decide to take punitive action against the
temporary government servant. If the services of a temporary government
servant is terminated in accordance with the terms and conditions of service, it
will not visit him with any evil consequences. If on the perusal of the character
roll entries or on the basis of preliminary inquiry on the allegations made against
an employee, the competent authority is satisfied that the employee is not
suitable for the service whereupon the services of the temporary employee are
terminated no exception can be taken to such an order of termination. Before
terminating the services of a temporary servant or reverting the person
officiating in a higher post to his substantive post, the government may hold a
preliminary enquiry to form the requisite satisfaction for the continuance of the
officiating government servant. Such an inquiry does not change the nature of
the order of the termination or reversion. If, however, it is decided to take
punitive action the competent authority may hold a formal inquiry by framing
charges and giving opportunity to the government servant in accordance with
Article 311(2) which is applicable to temporary government servants also.

7. In Radhey Shyam Gupta Vs. U.P State Agro Industries Corporation Ltd. and
Another, a full scale inquiry was conducted in reference to the allegations of
bribery against a temporary employee where the Court set aside the termination
as that the report submitted was not a preliminary inquiry report but was in fact
a final one which gave findings as to the guilt of the employees. It was observed
by the Supreme Court in Radhey Shyam Gupta (supra) as below:

The termination of the services of a temporary servant or one on probation, on
the basis of adverse entries or on the basis of an assessment that his work is not
satisfactory will not be punitive inasmuch as the above facts are merely the
motive and not the foundation. The reason why they are the motive is that
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assessment is not done with the object of finding out any misconduct on the part
of the officer. It is done only with a view to decide whether he is to be retained or
continued in service. The position is not different even if a preliminary enquiry is
held because the purpose of preliminary enquiry is to find out if there is prima
facie evidence or material to initiate a regular departmental enquiry. The purpose
of the preliminary enquiry is not to find out misconduct on the part of the officer
and if a termination follows without giving an opportunity, it will not be bad. Even
in a case where a regular departmental enquiry is started, a charge-memo
issued, reply obtained, and an enquiry officer is appointed. If at that point of
time, the enquiry is dropped and a simple notice of termination is passed, the
same will not be punitive because the enquiry officer has not recorded evidence
nor given any findings on the charges. The departmental enquiry was stopped
because the employer was not sure of establishing the guilt of the employee. The
employer was entitled to say that he would not continue an employee against
whom allegations were made the truth of which the employer was not interested
to ascertain. In fact, the employer by opting to pass a simple order of
termination as permitted by the rules was conferring a benefit on the employee
by passing a simple order of termination so that the employee would not suffer
from any stigma which would attach to the rest of his career if a dismissal or
other punitive order was passed. The above are all examples where the
allegations whose truth has not been found, and were merely the motive.

But in cases where the termination is preceded by an enquiry and evidence is
received and findings as to misconduct of a definitive nature are arrived at
behind the back of the officer and where on the basis of such a report, the
termination order is issued, such an order will be violative of the principles of
natural justice inasmuch as the purpose of the enquiry is to find out the truth of
the allegations with a view to punish him and not merely to gather evidence of a
future regular departmental enquiry. In such cases, the termination is to be
treated as based or founded upon misconduct and will be punitive. These are
obviously not cases where the employer feels that there is a mere cloud against
the employee''s conduct but are cases where the employer has virtually accepted
the definite and clear findings of the enquiry officer, which are all arrived at
behind the back of the employee even though such acceptance of findings is not
recorded in the order of termination, that is why the misconduct is the
foundation and not merely the motive in such cases.

8. In Dipti Prakash Banerjee Vs. Satvendra Nath Bose National center for Basic
Sciences, Calcutta and Others, the termination order itself referred to three other
letters where one of the letters explicitly referred to misconduct on the part of
the employee and also referred to an Inquiry Comittee''s report, mentioning that
the employee was guilty of misconduct as such the termination held as stigmatic
was set aside. In Dipti Prakash Banerjee v. Satyendra Nath Bose National Centre
for Basic Science, (SCC p. 73 para 28), the Supreme Court held:

28. At the outset, we may state that in several cases and in particular in State of
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Orissa v. Ram Narayan Das it has been held that use of the word ''unsatisfactory
work and conduct'' in the termination order will not amount to a stigma.

9. In AIR 2000 1706 (SC) a constable had successfully completed his training,
and his period of probation without blemish. One year later, his services were
terminated by issuance of a notice in terms of Rule 3 of the U.P. Temporary
Government Servants (Termination of Service) Rules, 1975 for which an enquiry
was held into the allegations of misconduct. The Hon''ble Supreme Court found
that the inquiry was not held to judge the suitability of the constable but with a
view to punish him, therefore, the order was held to be punitive and was set
aside. The Supreme Court in Chandra Prakash Shahi (supra) has occasion to test
the applicability of motive or foundation behind termination classifying
termination as simplicitor or punitive and the Supreme Court has indicated the
real test when the termination of employee was preceded by preliminary enquiry
and such inquiry was motivated to find out unsuit- ability of employee then
termination in such circumstances was held to be valid. However, if for
allegations of serious misconduct for which preliminary enquiry was conducted
behind the back of the employee to ascertain the truth and then termination is
brought about, such termination, having regard to other circumstances of a case,
has to be taken as founded on misconduct and therefore is treated to be
punitive. On the other hand in regard to termination of a probationer, it has to be
seen whether enquiry was for the purpose of determining his suitability for
retention in service/confirmation or for the purpose of finding out the truth in
allegations against the employee, if the enquiry is to only find out the suitability,
the order of termination shall be simplicitor and if it is a case of finding out the
truth in the allegations against the employee, the termination shall be founded
on misconduct.

10. In Pavanendra Narayan Verma Vs. Sanjay Gandhi P.G.I. of Medical Sciences
and anr, the Supreme Court has held that order terminating the service of
probationer for unsuitability for the job was not by itself stigmatic when
termination order was passed in terms of appointment order shortly after expiry
of extended period of probation, stating that even during that period his work
and conduct was found not satisfactory and order of termination could not be
treated ex facie stigmatic by merely holding of a prior inquiry in which the
inquiry report contained nothing more against the employee than his inability to
meet the requirements of the post was also further held could not render the
said termination order punitive relating to the matters of ad hoc or probationer
or temporary employee. The Supreme Court while considering different decisions
e.g. Parshotam Lal Dhingra Vs. Union of India (UOI), ; Samsher Singh Vs. State
of Punjab and Another, ; Binjamin (A.G.) v. Union of India (1967) 1 LU 718 (SC);
V.P Ahuja v. State of Punjab (2003) SCC 239 ; Krishnadevaraya Education Trust
and Another Vs. L.A. Balakrishna, ; H.F. Sangati etc. Vs. R.G. High Court of
Karnataka and Others etc., and S.P. Vasudeva Vs. State of Haryana and Others,
has observed in Pavanendra Narayan Verma (supra) as below:
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One of the judiciary evolved tests to determine whether in substance an order of
termination is punitive is to see whether prior to the termination there was (a) a
full-scale formal enquiry (b) into allegations involving moral turpitude or
misconduct which (c) terminated in a finding of guild. If all three factors are
present the termination has been held to be punitive irrespective of the form of
the termination order. Conversely if any one of the three factors is missing, the
termination has been upheld.

Therefore, whenever a probationer challenged his termination the Court''s first
task will be to apply the test of stigma or the ''form'' tests. If the orders survives
this examination the ''substance'' of the termination will have to be found out.

Before considering the facts of the case before us one further, seemingly
intractable, area relating to the first tests needs to be cleared viz., what
language in a termination letter would amount to a stigma ? Generally speaking
when a probationer''s appointment is terminated it means that the probationer is
unfit for the job, whether by reason of misconducts or in aptitude, whatever the
language used in the termination order may be. Although strictly speaking the
stigma is implicit in the termination, a simple termination is not stigmatic. A
termination order which explicitly states what is implicit in every order of
termination of a probationer''s appointment, is also not stigmatic. The decisions
cited by the parties and noted by us earlier, also do not hold so. In order to
amount to a stigma, the order must be in a language which inputs something
over and above mere unsuitability for the job.

11. In Shailaja Shivajirao v. President, Honble Khasdar U.G.S. Sanstha and Ors.,
(2002) 2 LLJ 813SC employee assailing the termination of a temporary
Government servant during probation period (by mentioning in the order that the
services of employee were no longer required as she was warned in writing about
certain drawbacks in her works and her works were not beneficial to the
employer) on the ground that it was penal and stigmatory in nature having been
passed without holding any enquiry or giving notice to the Appellant such plea
was turned down by the Supreme Court by observing that the appointment letter
itself indicated tenure of appointment, which could be terminated at any time
without notice. The Supreme Court in Shailaja Shivajirao Patil (supra) has
observed as below:

The question whether an order of termination of a probationer or temporary
employee could be held stigmatic came up for consideration before a Bench of
this Court, where one of us (Pattanaik, J.) was a party, since reported in
Pavanendra Narayan Verma (supra). In that case also, an enquiry had been held
prior to the order of termination. On examining the entire gamut of case-law
right from Purshottam Lai Dhingra (supra) the Court came to the conclusion that
a mere holding of an enquiry does not ipso facto make the order of termination
penal in nature, once the employer wishes not to continue the enquiry in exercise
of his right in accordance with the terms of appointment. The Court held that the
enquiry held prior to the order of termination cannot turn an otherwise innocuous

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/union-of-india-uoi-and-others-… Page 6 of 8



order into one of punishment. An employer is entitled to satisfy itself as to the
competence of a probationer to be confirmed in service and for this purpose
satisfy itself fairly as to the truth of any allegation that may have been made
about the employees concerned. Bearing in mind the decision of this Court in the
aforesaid case, and on examining the facts and circumstances together with the
impugned order of termination, we see no justification for our interference with
the impugned order, as in our view the impugned order cannot be held to be
stigmatic in any way.

12. In Dhananjay Vs. Chief Executive Officer, Zila Parishad, Jalna, the Supreme
Court after considering its own decision passed in Union of India and others Vs.
Shri Bihari Lal Sidhana, has upheld the termination of a temporary Government
employee passed in reference to the Central Civil Services (Temporary Service)
Rules, 1965 by observing that even if an employee was suspended and an
enquiry was contemplated against him, the misconduct of the employee shall not
be treated as the foundation for passing the termination order. When the
termination of temporary employee passed under the Rules without holding an
enquiry then mere allegations or suspension of employee in contemplation of an
enquiry culminating in termination order could not held to be punitive attaching
stigma. In Dhananjay (supra), the Supreme Court has observed as follows:

Para 2 of the impugned order of termination of services makes a mention of the
fact that the Appellant was suspended. The learned Counsel for the Appellant,
pointing out this paragraph, submitted that it would cast stigma on the Appellant
and it would adversely affect his prospects. The High Court, in dismissing the
writ petition, relied on the decision of this Court in the case of Bihari Lai
aforementioned, para 5 of the said judgment reads thus: (SCC pp 387- 88, para
5).

5. It is tine that the Respondent was acquitted by the criminal Court but acquittal
does not automatically give him the right to be reinstated into the service.
Whether the delinquent government servant can be taken into service or
disciplinary action should be taken under the Central Civil Services
(Classification, Control and Appeal) Rules or under the Temporary Service Rules.
Admittedly, the Respondent had been working as a temporary government
servant before he was kept under suspension. The termination order indicated
the factum that he, by then, was under suspension. It is only a way of describing
him as being under suspension when the order came to be passed but that does
not constitute any stigma. Mere acquittal of government employee does not
automatically entitle the government servant to reinstatement. As stated earlier,
it would be open to the appropriate competent authority to take a decision
whether the enquiry into the conduct is required to be done before directing
reinstatement or appropriate action should be taken as per law, if otherwise
available. Since the Respondent is only a temporary government servant, the
power being available under Rule 5(1) of the Rules, it is always open to the
competent authority to invoke the said power and term the services of the
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employee instead of conducting the enquiry or to continue in service a
government servant accused of defalcation of public money. Reinstatement
would be a charter for him to indulge with impunity in misappropriation of public
money.

13. In Union of India (UOI) and Others Vs. A.P. Bajpai and Others, the
termination of a temporary Government servant in reference to Rule 5(1) of CCS
(Temporary Service) Rules, 1965 was held to be justified and the bases stated in
the Department''s counter-affidavit to assess the unsuitability of the employee
was held not to be relied on to infer that the termination order was stigmatic.
The Supreme Court has observed in para 6 as below:

In a recent case in Krishnadevaraya Education Trust v. L. A. Balakrishna, dealing
with a case of termination simplicitor of a probationer, this Court observed that
there can be no manner of doubt that the employer is entitled to engage the
service of a person on probation and if his services are not satisfactory during
the period of probation, which means he is not suitable for the job, then the
employer has a right to terminate the services. If such an order is challenged,
the employer will have to indicate the grounds on which the services of a
probationer were terminated. The Court went on to add: (SCC pp. 320-21, para
6)

Mere fact that in response to the challenge the employer states that the services
were not satisfactory would not ipso facto mean that the services of the
probationer were being terminated by way of punishment.

14. We find force in the contentions of the learned Counsel for the employee the
Respondent herein that in the facts and circumstances, the order of termination
was passed on alleged misconduct as a foundation not a motive and as such the
same cannot be an order simplicitor in "Rules 1965" therefore, we find no merits
in this writ appeal, consequently, the same is dismissed.
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