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Judgement

P.D. Dinakaran, J.—The above appeal is directed against the judgment and
decree dated 19.07.2004 made in M.C.O.P. No.131 of 2003 on the file of the
Motor Accidents Claims Tribunal (I Additional Sub Court), Erode.

2. Brief facts leading to the filing of this appeal are that the first respondent, on
07.02.1999, sustained multiple grievous injuries, in a motor accident as a result
of collision of car driven by the second respondent, insured with the appellant.
The first respondent claimed a compensation of Rs. 15,00,000/- and the Tribunal
awarded Rs. 9,75,000/- towards compensation. Aggrieved by the same, the
Insurance Company has preferred the above appeal.

3. The learned Counsel for the appellant Insurance Company raised the following
contentions:

(i) the driver of the vehicle was not having a valid licence at the time of the
accident and therefore there was violation of the conditions of the insurance
policy and hence the Insurance Company is not liable to pay any compensation
to the claimant;

(ii) though the trial judge has observed in the order that the appellant/insurance
company can recover the award amount from the owner of the vehicle, the same
does not find place in the decree;
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(iii) the quantum of compensation awarded by the Tribunal is excessive; and

(iv) the award of interest at 9% is contrary to the decision of the Supreme Court
reported in 2005(4) Supreme 87 and

4.1. With regard to first two contentions, it is trite law that the insurer cannot
avoid the liability to answer the claim of the third parties, but the insurer is at
liberty to proceed against the owner of the vehicle and recover the amount paid
by it after paying the claimants/appellants vide New India Assurance Co., Shimla
Vs. Kamla and Others etc. etc., , United India Insurance Company Ltd. Vs. Lehru
and Others, , National Insurance Co. Ltd., Bhavani v. Samiyathal and Ors.
2003(1) L.W.539 (D.B) and Kumar v. National Insurance Co., Ltd. 2002 (4)
L.W.691 (D.B).

4.2. In a decision reported in National Insurance Co. Ltd. Vs. Swaran Singh and
Others, , the Apex Court has held as follows.

96. It is, therefore, evident from the discussions made hereinbefore that the
liability of the insurance company to satisfy the decree at the first instance and
to recover the awarded amount from the owner or driver thereof has been
holding the field for a long time.

97. Apart from the reasons stated hereinbefore the doctrine of staris decisis
persuades us not to deviate from the said principle.

98. It is well settled rule of law and should not ordinarily be deviated from [See
The Bengal Immunity Company Limited Vs. The State of Bihar and Others, ; The
Keshav Mills Co. Ltd. Vs. Commissioner of Income Tax, Bombay North, ; Union of
India (UOI) and Another Vs. Raghubir Singh (Dead) by Lrs. Etc., ; Gannon
Dunkerley and Co. and Others Vs. State of Rajasthan and Others, ; Belgaum
Gardeners Cooperative Production Supply and Sale Society Ltd. Vs. State of
Karnataka, and Hanumantappa Krishnappa Mantur and others Vs. State of
Karnataka, .

99. We may, however, hasten to add that the Tribunal and the Court must,
however, exercise their jurisdiction to issue such a direction upon consideration
of the facts and circumstances of each case and in the event such a direction has
been issued despite arriving at a finding of fact to the effect that the insurer has
been able to establish that the insured has committed a breach of contract of
insurance as envisaged under sub-clause (ii) of clause (a) of sub-section (2) of
section 149 of the Act, the insurance company shall be entitled to realise the
awarded amount from the owner or driver of the vehicle, as the case may be, in
execution of the same award having regard to the provisions of sections 165 and
168 of the Act.

4.3. In a decision of the Supreme Court in National Insurance Co. Ltd. Vs. Baljit
Kaur and Others, , it was observed by the Supreme Court in the following words:

The upshot of the aforementioned discussions is that instead and in place of the
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insurer the owner of the vehicle shall be liable to satisfy the decree. The
qguestion, however, would be as to whether keeping in view the fact that the law
was not clear so long such a direction would be fair and equitable. We do not
think so. We, therefore, clarify the legal position which shall have prospective
effect....

We, therefore, are of the opinion that the interest of justice will be sub-served if
the appellant herein is directed to satisfy the awarded amount in favour of the
claimant, if not already satisfied, and recover the same from the owner of the
vehicle. For the purpose of such recovery, it would not be necessary for the
insurer to file a separate suit but it may initiate a proceeding before the
executing Court as if the dispute between the insurer and the owner was the
subject matter of determination before the Tribunal and the issue is decided
against the owner and in favour of the insurer

4.4, In a recent decision of a Division bench of this Court in United India
Insurance Co. Ltd. Vs. P. Jaya and Others, , it is held as follows:

Following the decisions of the Supreme Court referred to above, we direct that
the appellant Insurance Company is liable to pay the compensation amount to
the claimants as awarded by the Tribunal and to recover the same from the
owner in execution proceedings, without filing any suit therefor.

4.5. Following the decisions cited supra, the appellant Insurance Company is
directed to pay the compensation amount to the first respondent/claimant as
awarded by the Tribunal and to recover the same from the owner in execution
proceedings, without filing any suit therefor.

5.1. As regards the quantum of compensation; the first respondent/injured was
aged about 48 years at the time of accident. In the accident that took place, the
first respondent suffered multiple injuries through out the body. The Doctor who
examined him had fixed the disability at 100%. Ex.P20 is the Disability
Certificate.

5.2. The Tribunal, taking into consideration the injured was working as sales tax
consultant at the time of accident and the documents produced by him, viz.
Ex.P15 license for working as sales tax consultant, Ex.P16 vakalat seeking
permission to file sales tax form and Ex.P17 various receipts showing payment of
sales tax, the Tribunal had fixed the monthly income of the first respondent at
Rs. 5,000/-, and arrived at the loss of future income as Rs. 6,50,000/-. I am of
the view that the Tribunal is justified in fixing the income of the first respondent
at Rs. 5,000/- and the loss of future income at Rs. 6,50,000/-.

5.3. Taking into consideration the disability fixed at 100%, the Tribunal has
awarded Rs. 1,50,000/- towards permanent disability and Rs. 25,000/- towards
pain and suffering, which, in my view, is justified.

5.4. The Tribunal, taking into consideration Exs.P8 to 14, 18, 19, 22 and 23, viz,,
various medical bills, x-ray reports and scan reports, has awarded Rs. 1,50,000/-
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towards medical expenses, which cannot be said to be excessive.

6.1. As regards interest, the Supreme Court in Tamil Nadu State Transport
Corporation Ltd. v. S. Rajapriya and Ors. 2005 (4) Supreme 87, wherein the
interest was fixed at 9% per annum by the Tribunal, reduced the interest to
7.5% per annum taking note of the then prevailing rate of interest in bank
deposits.

6.2. In view of the above decision, I am of the view that it would be just and
proper to reduce the interest awarded by the Tribunal to 7.5% per annum.

7. The appeal is disposed of in the following terms:

The appellant Insurance Company is liable to pay the compensation amount to
the first respondent/claimant as awarded by the Tribunal with interest @ 7.5%
from the date of filing the original petition till the date of payment and to recover
the same from the owner of the vehicle in execution proceedings.
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