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Judgement

U.L. Bhat, C.J.—Bhagwandas Rathi sustained fatal injuries in a motor vehicle
accident in 1987. His heirs filed a claim application before the Motor Accidents
Claims Tribunal claiming Rs. 18,69,600/- as compensation from the owner and
the insurer of the vehicle. The owner and the insurer filed separate objections.
The Tribunal held that the accident was a result of rash and negligent driving of
the vehicle which was insured. The Tribunal passed an award for Rs. 2,50,000/-
and directed the insurer to pay the same. Insurer has filed the appeal
challenging the quantum of compensation awarded.

2. We have heard the learned counsel for the appellant on the question of
maintainability of the appeal in the light of Section 96 (2) of the Motor Vehicles
Act, 1939, corresponding to Section 149(2) of the Motor Vehicles Act, 1988.

3. The provisions of the two Acts are almost identical. Sub-section (1) of Section
96 states that if a judgment is obtained against the insurer, the insurer shall,
subject to the provisions of Section 96, pay to the person entitled to the benefit
of the decree, any sum not exceeding the sum assured payable thereunder as
also costs and interest, as if he were the judgment-debtor.
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4. Sub-section (2) of Section 96 reads thus:

(2) No sum shall be payable by an insurer under Sub-section (1) in respect of
any judgment unless before or after the commencement of the proceedings in
which the judgment is given the insurer had notice through the court of the
bringing of the proceedings, or in respect of any judgment so long as execution
is stayed thereon pending an appeal; and an insurer to whom notice of the
bringing of any such proceedings is so given shall be entitled to be made a party
thereto and to defend the action on any of the following grounds, namely:

(a) that the policy was cancelled by mutual consent or by virtue of any provision
contained therein before the accident giving rise to the liability, and that either
the certificate of insurance was surrendered to the insurer or that the person to
whom the certificate was issued has made an affidavit stating that the certificate
has been lost or destroyed, or that either before or not later than fourteen days
after the happening of the accident the insurer has commenced proceedings for
cancellation of the certificate after compliance with the provisions of Section 105;
or

(b) that there has been a breach of a specified condition of the policy, being one
of the following conditions, namely:

(i) a condition excluding the use of the vehicle-

(a) for hire or reward, where the vehicle is on the date of the contract of
insurance a vehicle not covered by a permit to ply for hire or reward, or

(b) for organised racing and speed testing, or

(c) for a purpose not allowed by the permit under which the vehicle is used,
where the vehicle is a transport vehicle, or

(d) without side-car being attached, where the vehicle is a motor cycle, or

(ii) a condition excluding driving by a named person or persons or by any person
who is not duly licensed, or by any person who has been disqualified for holding
or obtaining a driving licence during the period of disqualification; or

(iii) a condition excluding liability for injury caused or contributed to by
conditions of war, civil war, riot or civil commotion; or

(c) that the policy is void on the ground that it was obtained by non-disclosure of
a material fact or by a representation of fact which was false in some material
particular.

(Emphasis supplied)

5. Sub-section (2) bars the insurer from raising any defence to the claim for
compensation except in the circumstances permitted by the provisions in Clauses
(a) to (c). Clauses (a) to (c) provide the grounds which can be raised by the
insurer in defending an action. The ground that the compensation claimed is
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excessive is not one permitted by Clauses (a) to (c). The clear and unambiguous
language of Section 96 (2) prevents the insurer from raising any defence not
permitted by Clauses (a) to (c) therein.

6. Contract of insurance is in the nature of a contract of indemnity. To effectuate
a contract of indemnity, a decree has to be first obtained against the insured and
thereupon the liability of the insurer to discharge the decree arises. A contract of
insurance is a contract by which the insurer promises to save the insured from
the loss caused to him by the conduct of any other person. u/s 125 of the Indian
Contract Act, 1872, the promisee, acting within the scope of his authority, is
entitled to recover from the promisor all damages which he may be compelled to
pay in any suit in respect of any matter to which the promise to indemnify
applies. It is this principle which is incorporated in Section 96 of the Act. Under
the common law, an insurer is not entitled to be made a party to the action
against the insured but such a right has been given to the insurer u/s 96 (2) of
the Act. It is a statutory right and its content and amplitude necessarily depend
upon the provisions of the statute. The Supreme Court in British India General
Insurance Co. Ltd. v. Captain Itbar Singh 1958 ACJ] 1 (SC), held:

The statute has no doubt created a liability in the insurer to the injured person
but the statute has also expressly confined the right to avoid that liability to
certain grounds specified in it. It is not for us to add to those grounds and,
therefore, to the statute for reasons of hardship. We are furthermore not
convinced that the statute causes any hardship. First, the insurer has the right,
provided he has reserved it by the policy, to defend the action in the name of the
assured and if he does so, all defences open to the assured can then be urged by
him and there is no other defence that he claims to be entitled to urge. He can
thus avoid all hardships, if any, by providing for a right to defend the action in
the name of the assured and this he has full liberty to do. Secondly, if he has
been made to pay something which on the contract of the policy he was not
bound to pay, he can under the proviso to Sub-section (3) and under Sub-section
(4) recover it from the assured.

See also Mangilal Vs. Parasram and Others, , National Insurance Co. Vs.
Magikhaia Das (After him) Mst. Laxmi Dibya and Others, , United Fire and
General Insurance Co. Ltd. and etc. Vs. Lakshmi Shori Ganjoo and Others, etc.,
Mathura Prasad and Others Vs. Saiyed Khurshed Ahmad and Others, all decisions
of the Full Benches.

7. There can be only two ways of overcoming the restrictions imposed by Section
96 (2). The contract of insurance may stipulate that the insurer would be at
liberty to raise defences on behalf of the insured. In such a case, the insurer can
raise all defences which are available to the insured without reference to the
restrictions in Section 96 (2). The restrictions will not apply because the defences
are raised on behalf of the insured.

8. The second way is the one contemplated in Sub-section (2) of Section 110-C
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of 1939 Act (similar to Section 169 of the Motor Vehicles Act, 1988).

9. Section 110-C deals with the procedure and powers of Claims Tribunals. Sub-
section (2-A) reads thus:

(2-A) Where in the course of enquiry, the Claims Tribunal is satisfied that-

(i) there is collusion between the person making the claim and the person
against whom the claim is made, or

(ii) the person against whom the claim-is made has failed to contest the claim, it
may, for reasons to be recorded by it in writing, direct that the insurer, who may
be liable in respect of such claim, shall be impleaded as a party to the proceeding
and the insurer so impleaded shall thereupon have the right to contest the claim
on all or any of the grounds that are available to the person against whom the
claim has been made.

The above provision enables the Tribunal to implead the insurer as a party to the
proceeding in case it is satisfied that there is collusion between the claimant and
the person against whom the claim is made or the person against whom the
claim is made has failed to contest the claim and upon such impleadment, the
insurer shall have the right to contest the claim on all or any of the grounds that
are available to the insured. The order to be passed by the Tribunal has to be
supported by reasons to be recorded in writing. The reasons relate to the
grounds contemplated in Clauses (i) and (ii) of Section 110-C (2-A). This
statutory provision will apply even in cases where initially the insurer has been
impleaded. At appropriate stage, where the Tribunal is satisfied, it may record its
satisfaction to enable the insurer to raise defences available to the insured.

10. The appellant has no contention that it had reserved in the policy the right to
raise defences on behalf of the insured and that it had invoked this right before
the Tribunal. The appellant has also no contention that before the Tribunal there
was any attempt to invoke the provisions of Section 110-C (2-A) or that the
Tribunal passed an order in its favour. Hence, there can be no doubt that the
insurer could not have raised before the Tribunal defence regarding the quantum
of compensation payable.

11. It is true that Section 96 (2) and Section 110-C (2-A) in terms do not refer to
the appellate stage. That does not mean that the insurer can, by filing an appeal
or contesting an appeal, raise contentions which are foreign to the scope of
Section 96 (2) and which have not been attempted to be invoked before the
Tribunal u/s 110-C (2-A) or in respect of which the insurer had not made
reservation in the policy or had not invoked the reservation before the Tribunal.
An appeal is continuation of the original proceedings. Statutory restrictions
imposed on a party in raising defences before the Tribunal will lose all efficacy if
those restrictions are to be confined to the original proceedings and not to the
stage of an appeal which is only the continuation of original proceedings. If a
party has a right to raise a particular contention before the original forum, that
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right must subsist in the appellate forum also. If a party is statutorily prevented
from raising a particular contention in the original forum, that disability will
operate at the appellate stage also. There is no provision in the Act which
expressly or by necessary implication confines the restrictions of Section 96 (2)
only to the forum of the Tribunal. In the circumstances, it must follow that the
restrictions contained in Section 96 (2) will apply in the appellate forum also.

12. Learned counsel for the appellant invited our attention to the decision of a
Division Bench of this court in the case of Parmanand and Others Vs.
Manohardas, and contended that the decision is an authority for the proposition
that an insurer at the appellate stage can raise a defence in terms of Section 96
(2). In that case, the Tribunal passed an award against the driver and owner and
the insurer involved in the accident and directed them to pay the amount due,
jointly and severally and all the three preferred a single appeal in the High Court.
The claimant raised a preliminary objection regarding maintainability of the joint
appeal on the ground that none of the appellants is a '"person aggrieved" within
the meaning of Section 110-D which permits an appeal against the award by any
person aggrieved. The argument was that the compensation amount would be
payable by the insurer and not by the owner in view of the insurance policy and
the amount awarded is within the limits of insurance policy and, therefore, the
driver and owner are not "aggrieved'" persons. Regarding the insurer, it was
urged that the bar u/s 96 (2) has to be invoked and hence the insurer is not a
person "aggrieved". The Division Bench of this court overruled the preliminary
objection after referring to the provisions of Sections 96 (2) and 110-C (2-A) of
the Act. The court held that notwithstanding that the compensation is required to
be paid by the insurer, and the amount is within the limits of the policy, the
driver and owner would be persons "aggrieved" since each of them has suffered
an adverse finding, the driver regarding rash and negligent driving and the
owner regarding his constructive liability. Therefore, it was held, as "persons
aggrieved" they are entitled to maintain appeal. It was also held that the driver
who is primarily and the owner who is constructively liable for the amounts
awarded are aggrieved by the finding regarding quantum of compensation. The
court held as follows:

(21) ...It is held that this appeal is competent for challenging the finding of rash
and negligent driving as also the amount of compensation payable, at the
instance of the driver and the owner of the vehicle, who are entitled to maintain
this appeal, the insurer being entitled to consequential benefit, in the event of
the appeal succeeding.

(Emphasis supplied)

As we understand the above decision, it is clearly an authority for the proposition
that the driver and the owner can file appeal challenging the finding regarding
rash and negligent driving and the amount of compensation and that only the
driver and owner can file such an appeal but the insurer can ultimately get the
benefit of consequences of the appeal, if any. The decision itself is an authority
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for the proposition that the insurer cannot file an appeal disregarding the
restrictions on the defences contemplated u/s 96 (2) of the Act.

13. For the reasons indicated above, we hold that the appeal is not maintainable
and accordingly dismiss it.
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