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Judgement

M. Katju and Yatindra Singh, JJ.  1. Heard learned counsel for the parties.

2. The petitioner had been granted a licence for distillery in Bijnor by the Central
Government on 19.5.1956 vide Annexure-1 to the writ petition for manufacture
and sale of country liquor, Indian made foreign liquor, and alcohol. Thereafter he
was granted P.D. 2 licence by the Excise Commissioner, U. P. vide Annexure-2 to
the petition. By order dated 18.9.1991, Annexure-4 to the petition. Clauses 2
and 3 of the P.D. 2 licence were deleted. Petitioner filed application dated
24.9.1991 for recalling of the order, dated 18.9.1991 vide Annexure-5 to the
petition. By order dated 5.10.1991, that application was rejected by the Excise
Commissioner. The petitioner filed two applications before the U. P. Government
through the Principal Secretary, Excise Department, dated 29.5.1998 and
28.7.1999 vide Annexures-10 and 11 to the petition. These applications have not
yet been disposed of.

3. In paragraph 15 of the counter-affidavit, it has been stated that in the appeal
against the order of the Excise Commissioner, proceedings have been completed
and orders are likely to be passed by the appellate authority very soon. This
counter-affidavit was filed in April, 2000 but we are surprised that as yet, the
appeal has not been decided.
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4. Section 11 of the U. P. Excise Act states :

"11. Appeals and revisions.--(1) The Collector, and every other Excise Officer not
being the Excise Commissioner shall, in respect of all proceedings under this Act,
be subject to the control of the Excise Commissioner and all others passed by
Collector or such other Officer under this Act shall be appealable to the Excise
Commissioner in the manner prescribed by rules made by the State Government
in this behalf:

Provided that no appeal shall be entertained under this sub-section unless it is
preferred by the aggrieved person within thirty days from the date of
communication of such order and unless the appellant has furnished satisfactory
proof of having paid a sum of not less than 35 per cent of the disputed amount
of tax, fee, penalty or other dues, if any, as the case may be :

Provided further that the appellate authority may, for special and adequate
reasons to be recorded in writing, waive or relax the requirements of the
preceding proviso in respect of such disputed amount of tax, fee, penalty or
other dues.

(2) The State Government may either suo motu or on application by an
aggrieved person call for and examine the records relating to any order passed in
any proceedings under this Act, for the purposes of satisfying itself as to the
correctness, legality or propriety of any such orders or as to the regularity of
such proceedings ; and, if in any case it appears to the State Government that
such order or proceedings should be modified, annulled, reversed or remitted for
reconsideration, it may pass orders accordingly :

Provided that no order adversely affecting any party shall he passed under this
section unless he has been given a reasonable opportunity making his
representation.

Provided further that no application under this sub-section shall be entertained
unless it is preferred within thirty days from the date of the order of the Excise
Commissioner and unless an appeal, where it lies has been filed and disposed of
by the Excise Commissioner :

Provided also that no application for revision shall be entertained unless the
applicant has furnished satisfactory proof of having paid a sum of not less than
25 per cent of the disputed amount to tax, fee, penalty or other dues, if any, as
the case may be :

Provided also that the State Government may, for reasons, to be recorded in
writing, waive, or relax the requirements of the preceding proviso in respect of
such disputed amount of tax, fees, penalty or other dues."

The above provision gives a clear right of appeal u/s 11 (1) and of revision u/s
11 (2).

5. This petition is, therefore, disposed of with the direction to the appellate
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authority to decide the petitioner''s application against the order deleting Clauses
2 and 3 in the petitioner''s licence after hearing the petitioner preferably within
two months from the date of production of certified copy of this order. The
representations, Annexures-10 and 11 to the petition, shall be treated as appeal/
revision u/s 11.
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