Company : CourtKutchehry

COou *jmkut(:hehry Website www.courtkutchehry.com

Printed For
Date : 10/09/2026

(2015) 10 KL CK 0150
In the High Court Of Kerala
Case No : O.P.(Crl) No. 249 of 2015 (Q) and Crl.M.C. No. 5202 of 2015

Vadakkencherry Co-Operative Service Bank Ltd. APPELLANT
Vs
C. Rajan and Others RESPONDENT

Date of Decision : 05-10-2015

Acts Referred:
Criminal Procedure Code, 1973 (CrPC) — Section 211(1), 211(6), 215, 313, 465

Citation : (2015) 4 ILR Ker 838 : (2015) 5 KHC 139
Hon'ble Judges : B. Kemal Pasha, ]

Bench : Single Bench

Advocate : V.G. Arun and T.R. Harikumar, for the Appellant

Final Decision : Allowed

Judgement

B. Kemal Pasha, J—O.P.(Crl) No. 249 of 2015 is filed by the defacto complainant
to have an expeditious disposal of the matter. Crl.M.C. No. 5202 of 2015 is filed
by the accused in C.C. No. 432 of 2000 of the Judicial First Class Magistrate''s
Court, Alathur, challenging Annexure-4 order.

2. On appearance of the accused before the court below, charges were framed
against the accused on 09.08.2002. Annexure-2 shows that the charge has been
read over and explained to the accused. The accused pleaded not guilty of the
charges. The accused as well as the concerned judicial officer has affixed
signatures in Annexure-2, which evidently shows that the charges were framed.

3. Later, out of 141 witnesses cited by the prosecution, PWs.1 to 35 were
examined and Exts.P1 to P46 were marked. The evidence of the prosecution was
closed on 05.03.2011. Thereafter, the accused was examined under Section 313
Cr.P.C. No defence evidence was adduced. The matter was taken up for final
hearing. At that juncture, the learned counsel for the accused has pointed out
before the court below that no charge in writing was framed by the court below.
On verification of the court charge prepared by the then learned Magistrate, it
was found that the then learned Magistrate had not affixed his signature in the
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court charge.

4. At the same time, the court charge prepared and read over to the accused
was present among the records. The copy of the court charge is Annexure-1,
which is nothing but almost a verbatim reproduction of the final report with some
slight modifications.

5. When that was noticed, the court below has chosen to frame the charge once
again and to conduct a denovo trial in an old matter like this. Either the defacto
complainant or the accused has no case that any failure of justice has occasioned
in the matter, on account of the want of signature of the learned Magistrate in
the court charge, which was read over and explained to the accused. There is no
case for the accused that there was any failure of justice or the accused is in any
way prejudiced for the want of signature in the court charge.

6. As per Section 211(1) Cr.P.C. every charge under this Code, shall state the
offence with which the accused is charged. As per Section 211(6) Cr.P.C. the
charge shall be written in the language of the court. Here, a court charge has
been framed in Malayalam language and evidently the same was read over and
explained to the accused. The accused has affixed his signature in Annexure-2.
Further, the learned Magistrate, who prepared the charge had also affixed his
signature in the space provided in the seal affixed in Annexure-2. Matters being
so, Annexure-1 has to be treated as one appended with Annexure-2. In such a
case, want of signature in Annexure-2 is of no significance at all.

7. As per Section 215 Cr.P.C. no error in stating either the offence or the
particulars required to be stated in the charge, and no omission to state the
offence or those particulars, shall be regarded at any stage of the case as
material, unless the accused was in fact misled by such error or omission, and it
has occasioned a failure of justice.

8. Here, decision taken by the court below through Annexure-4, to have a
denovo trial is being challenged by the accused himself. The accused has no case
that he was in any way misled in defending the charges, due to any error or
omission. Admittedly there is no error in the court charge. At the same time,
there is an omission from the part of the then Judicial Officer to affix his
signature in the court charge. At the same time, the said charges were read over
and explained to the accused, and the accused pleaded not guilty of the charges.
Both the signature of the accused as well as the concerned Judicial Officer are
present in Annexure-2 of which Annexure-1 forms a part. In such a case, even if
there is an omission to affix the signature in the court charge, it is of no
consequence at all in view of Section 215 Cr.P.C. Even if some thing is not
mentioned in the charges, at any stage of the case, the same cannot be
considered unless the accused is misled by such error or omission or failure of
justice has been occasioned thereby. Here the accused does not want to have a
denovo trial. The accused has come up with a request to quash Annexure-4.

9. When such an omission was pointed out by the learned counsel for the
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accused before the court below, the court below ought to have treated it as a
mere omission which has not resulted in miscarriage of justice, as the accused
had also no case that the accused was misled in any way or it had resulted in
failure of justice.

10. Over and above this, as per Section 465 Cr.P.C. even if such a case ends in
conviction and sentence, even then, unless and until a failure of justice has been
occasioned, the same cannot vitiate the trial or the judgment. In such a case,
the court below ought not to have passed Annexure-4; whereas the court below
ought to have proceeded with the final hearing of the matter and disposed it of in
accordance with law on merits.

In the result, O.P.(Crl) No. 249/2015 as well as Crl.M.C. No. 5202/2015 are
allowed. Annexure-4 order passed by the court below stands quashed. The court
below is directed to hear the matter finally, based on the evidence already on
record, and to dispose of the same on merits, in accordance with law,
expeditiously, at any rate, within a period of two months from the date of receipt
of a copy of this judgment.
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