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Judgement

K.A. Abdul Gafoor, J.

1 . These appeals are by the State of Kerala. The State of Kerala is aggrieved by
the impugned judgment, wherein a learned single Judge quashed the re-fixation
and recovery ordered by the Government consequent on rectification of an
allegedly wrong pay fixation in the revised scales. The point arising in these
cases is whether the aided school service that the Government School Teachers
have, prior to their commencement of Government service, can be tagged on to
the Government Service for computing weightage as per the pay revision order.
The pay revision order, G.O.(P) No. 3000/98/Fin dated 25.11.1998 effected
revision of scales of pay with effect from 1.3.1997. This covers school teachers
as well. It provided for giving weightage for the service rendered by the
employees including teachers. One per cent of the basic pay was allowed for
every completed year. All the writ petitioners are Government School Teachers.
Before commencement of Government Service, they had been working as aided
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school teachers. Thus, they had both aided school service as well as Government
school service. Whether the aided school service can be tagged on to the
Government School Service for the purpose of the said weightage is the point
involved, as already mentioned above.

2. The learned single Judge, in the impugned judgment noticed that:

In the 1997 pay revision order, it is not stated that aided school service shall not
be reckoned for weightage.

and therefore, held that the objection raised by the Accountant General was not
justifiable.

3. The pay revision order is in respect of the pay scales of Government
employees including teachers. Necessarily, the weightage shall be on the basis of
the order whereby pay revision is effected. It is agreed before me by either side
that pay revision orders issued upto and including 1992 pay revisions contained a
provision to the effect that:

In the case of School Teachers ( both aided and Government) the entire teaching
service in Government and Private Schools, in full-time appointments under
certain categories will be reckoned for weightage.

4. It was based on these orders weightage had been reckoned during the pay
revisions effected upto and including 1992. Thus, there were categoric orders to
count aided school service as well for the purpose of weightage.

5. It is also agreed that G.O.(P) No. 3000/98/Fin. dated 25.11.1998 did not
contain such a provision. But it provided that the service that can be counted for
the purpose of weightage is the service which qualifies for normal increments
alone. It is the further admitted position by both sides that aided school service
will not be counted for granting increments in the pay of a Government School
Teacher, on appointment in Government Service. Thus, the effect of G.O.(P) No.
3000/98/Fin is that the service which can be counted for increment alone will be
counted for the purpose of weightage. In other words, the service which does not
qualify for increment will not be taken for the grant of weightage. Consequently,
aided school service cannot be tagged on to Government School Service for the
purpose of weightage.

6. When the pay revision order does not specifically include a particular service
for the purpose of weightage, it cannot be counted for granting the said benefits.
If it is not stated that the aided school service shall be reckoned for weightage, it
cannot be counted. One can draw a benefit only when there is permission in the
order. Therefore, the view of the learned single Judge, that objection raised by
the Accountant General is not justified, cannot be supported.

7. The next point is whether the recovery consequent on such refixation
rectifying the error is justified. Decisions were cited from either side justifying
their respective stand. But, we need not be detained in this regard because of
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the unequivocal undertaking admittedly made by all the writ petitioners to the
effect that they will refund the extra benefits, if any irregularity is found later.
Such a clause is included in the pay revision order as well. When there is
unequivocal undertaking that benefit arising out of any irregular pay fixation
shall be refunded, any precedent will not be of any help to resist the recovery. A
Division Bench of this Court in W.A. No. 1510/06 consisting of one among us
(Abdul Gafoor, J.), after considering the various decisions, held as follows:

Anyhow, there is factual difference in this case, as is contained in the counter
affidavit filed by the Government. There, it has been averred, in paragraph 4, as
follows:

While applying for the higher grade, the petitioner had already declared that he
shall refund the extra benefit of the Higher Grade, if any, irregularity is found
later.

Thus, even at the time of grant of higher grade, the Department had felt some
doubt. That was why such a declaration had been obtained. Having given the
declaration to refund the benefit obtained if any irregularity is noticed later,
necessarily, the appellants cannot now turn round and contend that what had
been wrongly paid cannot be recovered, if irregularity is found later. Therefore,
by reason of the declaration made by the appellants themselves, they are liable
to refund the amount as and when irregularity is noticed later. Therefore, the
decisions relied on have no application here.

8. In the matter of rectification of pay fixation and consequential recovery,
necessarily, the said dictum applies, in the light of the unequivocal undertaking
and declaration made by the writ petitioners.

Consequently, the impugned judgment has to be set aside allowing these appeals
and holding that re-fixation and consequent recovery are justified. We do so. The
writ petitions will consequently stand dismissed.
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