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Judgement

K.T. Sankaran, J.—The plaintiff in O.S. No. 1655 of 1999, on the file of the Court
of the Principal Munsiff of Irinjalakuda, challenges the order of remand in A.S.
No. 55 of 2002, on the file of the Principal Subordinate Judge, Irinjalakuda.

2. The plaintiff and defendants 2 to 5 are children of deceased Pappu. The first
defendant is the widow of Pappu. According to the plaintiff, the plaint schedule
property belonged to Pappu and on his death, it devolved on the plaintiff and
defendants. The plaintiff got release of the fractional rights of defendants 2 to 5
and, therefore, he claimed 2/3 rights in the plaint schedule property conceeding
1/3 right in favour of the first defendant, the widow of Pappu.

3. Defendants 1, 2, 3 and 5 filed a written statement wherein it was admitted
that the plaint schedule property belonged to Pappu. The relationship between
the parties and the entitlement of shares to the plaintiff and other defendants in
respect of the plaint schedule property were also admitted. However, a
contention was raised in the written statement that there is another property in
Sy.No.717/2 of Vadama village which belonged to Pappu and a counter claim was
made praying for partitioning that property as well.

4. Before the trial court, the defendants were set exparte. On the same date on
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which they were set exparte, an application was filed to set aside the exparte
order and that petition was allowed on condition of payment of costs of Rs.
700/-. Costs were not paid and, therefore, the defendants could not contest the
suit. The trial court decreed the suit for partition and held that the plaintiff is
entitled to 2/3 right in the plaint schedule property. Since the defendants were
set exparte, the counter claim was dismissed.

5. Defendants 1 to 3 and 5 filed appeal before the Lower Appellate Court. The
Lower Appellate Court confirmed the preliminary decree in respect of the plaint
schedule property. However, the Appellate Court remanded for fresh disposal, the
counter claim filed by the defendants. In so far as the counter claim is
concerned, the case of the defendants is that the property covered by the
counter claim belonged to Pappu and, therefore, that property is partible. The
case of the plaintiff is that that property belonged to Elamma, sister of Pappu
under Ext.A6 assignment deed dated 4.2.1970 and that Elamma assigned the
property to the plaintiff as per Ext.A5 assignment deed dated 15.9.1999. Thus
the plaintiff claimed absolute title over the property covered by the counter
claim. The Appellate Court noticed that there is a recital in Ext.A6 and also in
Ext.A5 that Pappu had pankuvaram rights in the properties and, therefore, the
case put forward by the defendants as to the partibility of that property is a
matter to be enquired into after trial. The Appellate Court thought, by exercising
the discretion, that an opportunity should be afforded to the defendants to
prosecute their counter claim and therefore, a remand was made to the trial
court. The order of remand is under challenge in this appeal.

6. The learned Counsel for the appellant submitted that the Appellate Court was
not justified in remanding the case to the trial court. He also submitted that no
case is made out by the defendants as to why they failed to pay the costs before
the trial court as ordered in the application to set aside the exparte order. A
contention was taken in substantial question of law No. 2 that Ext. A5 sale deed
cannot be challenged by the defendants since they are not parties to that
document. It is contended that there is no justification for a remand.

7. The Appellate Court has given cogent reasons as to why a remand is
necessary. The counter claim was dismissed for default. The prayer in the
counter claim is for partition of the property covered by the counter claim. Even
if the counter claim is dismissed for default, nothing prevents the defendants
from instituting a suit for partition claiming their share in the property.
Therefore, no prejudice would be caused to the plaintiff by the remand of the
counter claim. The contention that the defendants are not entitled to challenge
the validity or otherwise of Ext.A5 is not sustainable in view of the decisions of
this Court in Kannan Nambiar v. Narayani Amma and Ors. 1984 KLT 855 and
Krishnan v. Parameswaran Pillai 1989(1) KLT 63 Moreover, if the defendants are
able to establish that Pappu had tenancy rights or some other rights, in spite of
the fact that Ext.A5 was executed in favour of Elamma, they could claim the
rights which devolved on them on the death of Pappu, provided Pappu had some
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rights in the immovable properties. This is a matter for evidence, documentary
as well as oral. By a mere perusal of Ext.A5 and Ext.A6, the question cannot be
decided, as rightly pointed out by the Appellate Court.

8. After considering the various contentions raised by the learned Counsel for the
appellant and after going through the judgments of the courts below, I do not
find any ground to interfere with the order of remand.

The F.A.O fails and it is dismissed.
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