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Judgement

(1) This appeal filed by the plaintiff Karam Narain has arisen in the following
circumstances:

(2) Karam Narain filed an application against the respondent Ved Parkash before
a Tribunal u/s 10 of the Displaced Persons (Debts Adjustment) Act, on
20-8-1953, for the recovery of the sum due on account of principal and interest
on a pronote alleged to have been executed in his favour by Ved Parkash on
15-9-1950. His application was dismissed by the Tribunal on 23-8-1954 on the
finding that the debt was not a debt within the meaning of the Act which could
be recovered u/s 10.

(3) This decision was challenged by Karam Narain by means of a revision petition
filed in the High Court. The date of the filing of this petition is not on record, but
it appears to have been agreed between the parties that it was filed sometime in
December,, 1954, about four months after the dismissal of the application by the
Tribunal. The question involved in the revision petition was referred by me to a
Division Bench, which ultimately dismissed the revision petition holding that the
debt in dispute was not a debt covered by the Act, on 6-4-1956, and on that very
date the plaint was presented in the present suit which was for the recover of Rs.
1600/- as principal and interest on the pronote.

(4) The objection was raised on behalf of the defendant that the suit was barred
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by time. One ground taken which is not now pressed, was that at one stage the
application had been dismissed in default by the Tribunal, and was therefore not
being diligently pursued, but since it was restored it must be presumed that
sufficient cause was shown for its restoration and, as I have said, it was
ultimately dismissed on a finding of law.

(5) The main ground, however, was that the suit was only within time if the
plaintiff were given the benefit not only of the period during which the revision
petition actually remained pending in the High Court but also of the period of
about four months which elapsed between the dismissal of the application by the
Tribunal and the filing of the revision petition in the High Court.

(6) This point was decided against the plaintiff by the trial Court but the learned
Additional District Judge held that u/s 14 of the Limitation Act the plaintiff was
entitled to the whole period, and he therefore set aside that order of dismissal
and remanded the case for a decision on the merits. It is this order which is
challenged in the present appeal.

(7) The relevant provisions of the Limitation Act are contained in sub-section (1)
of Section 14, which read:

"In computing the period of limitation prescribed for any suit, the time during
which the plaintiff has been prosecuting with due diligence another civil
proceeding, whether in a Court of risk instance or in a Court of appeal, against
the defendant, shall be excluded, where the proceedings is founded upon the
same cause of action and is prosecuted in good faith in a Court which, from
defect of jurisdiction, or other cause of a like nature, is unable to entertain it".

(8) Section 10 of the Displaced Persons (Debts Adjustment) Act relates to claims
by displaced creditors against displaced debtors, and since the point involved in
the dispute between the parties, namely whether the debt incurred on a pronote
executed after both the parties had become displaced persons was a debt within
the meaning of the Act, was considered sufficiently and referred to a Division
Bench for decision, it could hardly be said that the attempt by the plaintiff to
recover the debt through a Tribunal under the Act rather than by an ordinary civil
suit was not made in good faith, and the real question in dispute is whether the
plaintiff acted with due diligence.

(9) Although some courts have gone so far as to hold that the words "or in a
Court of appeal" in the section refer only to appeals and not to revisions, its
point has not been taken on behalf of the present appellant, who relies on certain
decisions in which it has been held that although the period during which a
revision petition has remained pending in the High Court may be excluded, it has
also been at the same time held that the period which elapsed between the
passing of the order in revision and the actual filing of the revision petition in the
High Court cannot be excluded. It appears that in fact all the decisions which
directly bear on this point are in favour of the appellant.
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(10) The first of these is the case Baiznath Lala Vs. Ramdoss, The case was
decided by Ayling and Hanny JJ. and the following passage occurs in the
judgment:

"The second point depends upon the question whether the plaintiff would be
entitled by virtue of Section 14, Limitation Act, to deduct the time between the
orders of the District Court disallowing his petition for ratable distribution and the
disposal of his revision petition by the High Court (i.e. from 19th October, 1905,
till 12th December, 1906) or only the time from the presentation of the revision
petition until its disposal (i.e. from 21st December, 1905, till 12th December,
1906). The plaintiff relies upon the decision in Raj Krishto v. Beer Chunder
Joobraj, 6 Suth WR 308, in support of the first alternative. We think that case is
not in point here. It was a case where the plaintiff''s suit was dismissed for want
of jurisdiction and the plaintiff then tried unsuccessfully to remedy his failure by
appeal. In these circumstances, it was held that as the law allows a fixed time for
appeal in order to allow unsuccessful party to consider whether he will appeal or
not, if a party appeals with the time so fixed, he ought to be considered as
proceeding with due diligence between the decision of the suit and the filing of
the appeal. Here there was no question of appeal. Though the plaintiff had a
right of suit, he elected to proceed by revision in the High Court and the law does
not fix any period within which petitions for revision are required to be brought.
In these circumstances it seems to us that the case cited is not in point and that
it cannot be said that the plaintiff was prosecuting a proceeding at all while he
was merely making up his mind to apply for revision. In this view the time which
expired between the order of the District Court and the filing of the revision
petition in the High Court (viz. from 19th October, 1905, till 21st December,
1905) cannot be excluded, as the plaintiff contends u/s 14, Limitation Act".

(11) In AIR 1931 17 (Nagpur) Niyogi, A. J. C., dealt the matter in the following
way:

"I am therefore of opinion that Chunnilal was entitled to the benefit of Section
14, Limitation Act: but it appears that in applying this section the lower Court
has gone beyond the purview of that section. All that the lower Court should
rightly have excluded from computation was the time which elapsed between
27th September, 1926 and 21st March, 1927, i.e., the period during which the
revision petition was pending. But the learned judge has excluded the time
between the date of the original order, viz. 1st August, 1926, and the dated on
which the revision petition was preferred, i.e. 27th September, 1926. The plaintiff
was thus given a concession which is not provided for in section 14, Limitation
Act. The plaintiff was thus given a concession which is not provided for in section
14, Limitation Act. the plaintiff''s suit was filed on 21st July, 1928, i.e. on the last
date of the period of limitation computed from the order passed in revision. On
proper calculation it would appear that the suit ought to have been filed a month
earlier. It was therefore barred by time".

(12) A similar view was also taken by Bennet J. in B. Chhuttan Lall Vs. B. Dwarka
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(13) In Lal Bihar Lall and Another Vs. Bani Madhava Khati and Others, a Full
Bench considered the question whether the plaintiffs were entitled u/s 14(1) of
the Limitation Act to the deduction of the time spent in prosecuting a civil
revision before the High Court against an adverse order passed by a civil court.
The question as to whether the period which elapses between the passing of the
order challenged and the filling of the revision petition in the High Court was to
be excluded has not been discussed, but it is clear that the learned Judges only
held that the period during which the revision petition remained pending in the
High Court was to be excluded, and there does not appear to be a single case in
which the matter has been considered from this point of view in which a contrary
opinion has been expressed.

(14) It is to be noted that in the above cases in which the dates have been given
it is clear that in none of them was the period which was allowed by the plaintiff
to elapse between the passing of the order, which he subsequently challenged in
revision, and the filing of the revision petition as long as four months. Now it is
obvious that when a person who has a clear right to institute an ordinary civil
suit to recover a debt due to him chooses to take the benefits of some special
Act, like the Displaced Persons (Debts Adjustment) Act, which confer certain
privileges on displaced persons for the purposes of enforcing their claims, and
thus chooses to run the risk of a decision that the act does not apply to debt in
dispute, it is his duty to keep a very sharp eye indeed on the question of
limitation for an ordinary civil suit.

Thus in my opinion, by only challenging the order of the Tribunal dismissing his
petition on the ground of want of jurisdiction after a lapse of four months the
plaintiff cannot be said to have acted with due diligence. It was argued on his
behalf, and the view has also been expressed by the learned Additional District
Judge, that the period of four months before filing the revision petition was the
reasonable time for him to make up his mind and to come to a decision, but I do
not agree with this view in a case where the time under the ordinary law of
Limitation was running against the petitioner all the time.

As a matter of fact the persons who want to come to this Court urgently in
revision for such purposes as obtaining stay orders ordinarily do so quite
promptly. In the circumstances, I am of the opinion that the appellant is not
entitled to exclude the period which elapsed between the dismissal of his
application by the Tribunal and the filing of his revision petition in this Court and
it is conceded that on his basis that his suit was barred by time. I accordingly
accept the appeal and set aside the order of the appellate Court remanding the
case to the trial Court for a decision on merits. I consider, however, that the
parties should be left to bear their own costs.

(15) Appeal allowed.
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