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IN THE HIGH COURT OF JUDICATURE AT PATNA
CRIMINAL MISCELLANEOUS No. 63351 of 2025

Arising Out of PS. Case No.-9 Year-2025 Thana- MAHILA PS District- Khagaria

Veena Sinha, wife of late Ajay Kumar Sinha, resident of Mohalla - North
Hajipur, Ward No.23, P.S. - Chitragupta Nagar, District - Khajaria, Bihar

...... Petitioner
Versus

The State of Bihar

Rampukar Sahni S/o- Late Kishun Sahni.
Badal Kumar S/o- Rampukar Sahni.
Abhishek Kumar S/o- Rampukar Sahni.

Rohit Sahni S/o- Late Kishun Sahni.
All resident of village - Sanhaule, Ward No.25, P.S. - Chitragupta
Nagar, Dist- Khagaria, Bihar.

...... Opposite Parties

Appearance :

For the Petitioner : Mr. Vivek Kumar Sinha, Advocate
Ms. Urvashi Bharti, Advocate

For the State : Mr. Uma Shankar Prasad Singh, APP

For the Opp. Party Nos. 2 to 5: Dr. Harendra Kumar Singh, Advocate
Mr. Santosh Kumar Mishra, Advocate

CORAM: HONOURABLE MR. JUSTICE SANDEEP KUMAR
C.AV. JUDGMENT

Date : 05-08-2026

The present application has been filed by the
petitioner-informant under Section 483(3) of the Bharatiya
Nagarik Suraksha Sanhita, 2023 (BNSS), praying for
cancellation of the regular bail granted to the opposite parties
nos.2 to 5, namely, Rampukar Sahni, Badal Kumar, Abhishek
Kumar and Rohit Sahni, by the learned Special Judge, POCSO
Act, Khagaria, vide order dated 19.07.2025 passed in B.P. No.47

of 2025, in connection with Mahila P.S. Case No.09 of 2025,
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corresponding to POCSO Case No.37A of 2025, registered for
the offences punishable under Sections 74, 76, 115(2), 126(2),
351(2) and 351(3), read with Section 3(5), of the Bharatiya
Nyaya Sanhita, 2023 (BNS) and Section 8 of the Protection of
Children from Sexual Offences Act, 2012 (POCSO Act). The
petitioner assails the impugned order principally on the ground
that the said order came to be passed on the very day of
surrender, without issuing notice to the petitioner or without
hearing her, who is the mother and guardian of the victim child
and also the informant of the case.

2. The prosecution case, as set out in the self-
written statement of the petitioner-informant recorded on
03.03.2025 at about 12:50 P.M., is that on 02.03.2025, at about
10:00 A.M., the five named accused persons, namely, Rampukar
Sahni, Rohit Sahni, Abhishek Kumar (@ Bittu Kumar, Badal
Kumar and Suraj Kumar, forming a gang, entered the bedroom
of the daughter of the informant, who was aged about 14 years,
with the intention of committing a sexual offence upon her. It is
alleged that the accused Rampukar Sahni bit the chest of the
victim with his teeth, and when the victim resisted, the accused
Rohit Sahni attempted to tear her trousers. It is further alleged

that when the informant attempted to protect her daughter, the



okin

Patna High Court CR. MISC. No. 63351 of 2025 dt.05-08-2026 E
3/27
2026:PATHC:72900

accused Rampukar Sahni assaulted the victim with a glass bottle
and the accused Bittu Kumar caught hold of the hair of the
informant and began to disrobe the victim with the intention of
outraging her modesty. It is further alleged that the accused
Badal Kumar and Suraj Kumar, with the intention to kill,
assaulted the victim with the iron rods held in their respective
hands. Thereafter, the victim was taken to the Sadar Hospital,
Khagaria for treatment. It is alleged by the informant that she is
a widow and the mother of the minor victim and the accused
persons had an evil eye upon her daughter from before, and that
she was in great fear and terror on account of the occurrence.

3. On the basis of the said statement, Mahila
P.S. Case No0.09 of 2025 came to be registered on 03.03.2025.

4. In the course of the investigation, as noticed
in the order dated 15.07.2025 of the Special Judge himself, the
further statement of the informant came to be recorded in
paragraph no.2 of the case diary, and the statements of the
victim and of the other witnesses came to be recorded in
paragraph nos.5, 9, 10 and 11 thereof, all of whom supported the
prosecution case. The facts described in the injury report of the
victim were noticed in paragraph no.26 of the case diary and the

charge-sheet came to be submitted against the accused persons,
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5. Apprehending arrest, the opposite parties

nos.2 to 5 moved the Special Judge, POCSO Act, Khagaria, for

the grant of anticipatory bail by filing A.B.P. No.47 of 2025,

which came to be rejected vide order dated 15.07.2025. The said

order reads as under:-

"Gy ¢ [3eT =IrarEfier, uredr vae, @fSar/
SuRera « fora= A, 39y =rarEier gl vae,

GINTT gIq TeIT—37/2025

IS |

faery Sifere SraTT AT HRIT—47/2025

RMFYBEIY FEHT UG 3 3T §IH 1381 75T

5.07.2025 —

37T

ARAT AT BIS  AEIT—09/25
Siaifa SRT-74, 76, 115(2), 126(2), 351(2), (3) 3(5) T.v7.v%.

UT IRT-8 GI I P SIRIIT 37ded SIAGH 1. THYDIR
WEH, 2 FIGdT FHIT 3. IAYEH FHN, 4. AT WEA B

SR W 9T@ [AgTT Sifqwr sl waw FHER AT & OGRT

S ST Sl IRgeT [T 37| S13F STH=T 3TdeT
B gia Rgr oY e Sifgioies @& & g & s el
B G B GIAIT ST ST TG 8 HYGT [HAT AT/

STAGH SAGHIT B IR W GIPH [AgTT feTTHT
T S ST @ fag Uv @ faer & f& e T
fdceger Al & vd Gwel+ @Ig SIUNE TEl [HaT &1 % §9
are # gHlaar v geHHl @ BIRY T @ W BT AT
g/ Sded wWeER—1, 2, 3 B BIg SAIRIED glderT T8

8 UG 3795 p TE—4 P [d%g Scuiq IEFIT BT Th pYT

gfdad & forgd g8 ST uv 8 aRuf sifarerT e
facger g1 va #HIEd &/ qRad d §9 qIE P SAeD

NTHYBIY WEHT U9 qiadT & dia 7 faare g forad fory
9P FINT [FaT AT ersfed e To—24/2023 Ffd &

Grarer va fifsar & S\ §hIT BT AT GIe—HIedhY
B fear oif & Hodfododo Beor F v &/ aTHITT
& T Gfaer vq 9ad gikar & vl & e Rraerad
3ITIGT WRIT—5860 fa7Id 28.1224 UG 1825/25 SIUH I,
GUISAT W ARG fFar AT &1 WEuf e @ 3iaciidT

W T 8 FhAehTT & [dog B THRIHD WET T8

g/ TUrplrd gear ¥ Sdedu B Ppis qrfiers) T8 &

TATHITI & faog INIAT RIS & T8d NI 781 T
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&/ STATHII [FRTT BT FIHAT BN Bl SN & VT FaD
WYY B P FHIaaT T8 8/ Sunkh aedl @& Sielld H
ST Pl SH STHITT Pl GIGeT HGTT B+ P [FdaT

faar 7 81

fagrT fa=ry e Sifaaroies IRT JF STHITT BT

favrer far ar &1

Gfaer @ Rrer @ Sfda smdeT @ SR

SIIIGTT &1 "1 Wely H qg & 5 fame 020325 (sic)
& THT STTHT 10.00 I NTH GHN WEH, fed HE),

e FAN TB g FAN, TJIGT FAR,

¥V AN

(TP BT TTE) WH UH AT FareY qladr @b gAt
XXXX & TUX GAfId R & SO W SHPD IIT P H E

J¥T ST @7 YYD FEA 7 IEH GAT & @Il % 39T

g5 W Tlq pIeT oy Fiavrr qiasr @1 g o far ar

VIfed TEH 7 SHBET SISIN BIe BT HATT 13537 ITAYDHIN
WEH 7 9w YA @ SUv e @ Fider W §H BV 13T/
fAg AR T GladT @7 FeT GHsHY SWd! G P ool
YT FHvd B IR ¥ [AdvE BV oI GG FAN SN
Yol FAR T o HNG PP [FFd H SFPHT A U7
STTT—37T ET H [T &8 & @€ ¥ §9e7 Y [Qa7 foraar
FoAT5T ISV IRTATT, @IS H weT VeT 8/ qfdT BT BT
& & 37 ruvrebldar 1 ¥ TN yd | I\l g gy el

g/

SHIGE HI THT P fag U¥ G §q AT &T
St [Har| e gentdT W fafead sar & &
Gfaer gRT fRY TT EET P SEN U THRH
SATHIOT 9T T B [AeE HEADT < fEar 7ar &
STgEITIRAl T U ST H HA A B STAN B
PISH—2 H aifed] BT gF I § PHleH—5, 9, 10, 11 F
@ T AT BT BT wFefT fBAr &1 B SN B
FIeHr—26 F NfSar &1 orew mladeT 4 afdfa Tl &)
STfba fgr 797 8| JETHITIT TrEIAFBT B AR SAgH &
T 9P faes IRIAT N & wWed # fafere sRig &

qHS H TEAGH IAGHIT P [3%G Ve S vEd T

SINIT 9= THAT a7 7T 8

are @ a2, aRRerfaal va srgverer &1 THivar
# I@d gy Sded SIAGHIOT B AT SHrTd B

gfaem gerT @ =grgifaa gdita T8t slar 81

37T S1ASFH SAGTHI Bl SN W I S

ST 3T SR [T Srar 8/
(cr@rfia va gled)

faery =rarefter, girar vae, @irfear "

6. Within four days thereafter, on 19.07.2025,

the same accused persons/Opposite Parties 2 to 5, surrendered
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before the same Special Judge and moved an application for

regular bail, being B.P. No.47 of 2025, which came to be

allowed on the very same day vide the impugned order dated

19.07.2025, which reads as under:-

GIeNTl giq \ET—377/2025

ceprcey gl

faery SraTaT daT WeRiT—47/2025

RIHYPHIN FEH UG 3 3 FIH 98X 5T
37T

19.07.2025 :— SfHYTH 1. YHAYPHIN TEHl, 2 Gl

FAR, 3. 3AYD FAN, 4. fed W&+l B IR H CHTTIT
TE AT TG FlE o BIS WE—09,/25 Saifd
§RT—74, 76, 115(2) 126(2) 351(2) (3) 3(5) #.v7vw vT
&RT—-8 Gidd! YaT & TET IIP [A5TT ST st wary
FHAN 8T @ FINT FITT BT T SEAGHITT Bl =A%

3Ifverr & forar 9r 81 SETT JaeT Aarferd faar T

STIGH SAGHIT B IR W GIPH g fETTHT
T SHTT P fag v HUT AT & [ STdeHaT [doger
faely & vq SwT Pig uvreT & [BIr &1 98 39 pW
TIT BT H BT AT &/ 3Aed H&I—1, 2, 3 BT BIg
NI gl T8 8 Ud Sided W4 B f[dvg
GIISIT T HIS TE—66,/24 a5f & ford g8 oHrad

gv &/ STy ®elT fdedger oI HIculd T W H R
g/ SrdedHT 39 i@ @ gaer & gv # 20 I§f W
fovrIey & w9 H [dvr7 @I gerT =@ veT &) arad d
WIHT @ IR Ufld T SEEdII W AT
SMTTIHA B o7 GI TR ford T o forerast "I B
Ov SAGHIT B GHIT @il BT Bl BET YT TqeErd
S GiNI vIE @ T8d OT BT 97 AT &/ STE_HUAT

@ SN § glawr » Ave
TEI[—24 /2025 TS HNIIT TIT 8/ ASHITT P [dog

RIAT evrsil b7 STNTeT T8) F7a7 8/ SHeHII ey
T& &/ SUNh Tl & 3Tl H SIS B B STHIAT B

GIQET FGTT bR T [FdeT fbar T €/

g 1395 il Jfaarcies gRT & fHar a7 &
& Swgger 5 yd & $Ud @1 olv—a+ §q [ | AT
faare &/ 3ifeig uv SUciel WieT ¥ IASHIT P [dvg
GiNTT Uae @ ded HIHell 9T gdid T8l 81 ver &/ wrer &

I TG YIRT BT BT TR [T 7 &/

qaEr dior RET @ cfdd sdeT & SIgER
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SIS T JreT Wl § I8 & [ e 02.03.
25 (sic)PI FHT ST 10.00 9 N HR HEA, AfET
(TFYPBIR BT ¥CTH) TH 9 97 FTHY Gradr @l gA xxx
» QYUY I ST B ST W SHP T BE H e

ST TeIT IFYHIN FEH! 7 9P A P Ol % U §E
& qIT PreT 7T HIavrer qfasr & gt 7 faar ar afed

WEH 7 FHDT SISV BISH PT FIATT [T NGB AEH!
7 IEPH gHT @ Q¥ IOT & FiaeT H §He B e/ g
FAR T BT HT FIST THSHY FEH! YA BT ool T
FVT P FeYT W AT B T FIGST FHAN SN {EoT
FAR 7 O ARG @ [FFT F Swel G Gv STT—3TT
ErT # [T &ll8 & &g W 8Holl &Y 1347 foraesr Forrer wav
SIS, GIISAT H FeT VT &/ GABr BT HeUT 8 fF 57

STONTEIHIHIT @ g TN gd & v gt gy ¥E &

SHITE B STHITT @ 875 g7 G 9 SifHerE BT

3IqellpT [BIT] S sraciieT ¥ fafed slar & f
Gaer T RY TI 3EeT P OSEIR UV 3TARE
STATHIT G T P faeg HRIADT &t far T g
STPETTTHTl T ST STGEET P HH H HA D SN P
FISH—2 H aifed] HT gF: FI7  PHisH—5, 9, 10, 11 F
=T R BT A Sffea fEar Tar & forad e T
STRIIGTT HoT P FEAT [T B [WH B SR B
FfswH—26 H Wigar &1 oA Hfades d afdfa el &
SfFT T 7ar & forad 9wd OeH P AN TP BT
goIfar 7 & vq INK @ waeTeier favd H Big THIN o

TE &/ STIRHI Glawr & e § vq 9 g9 W
SUY Pl AT-aT B BN fAqrG FAT ST VET &/ AT
sl | I8 Hf fafed & ver § & S9H 9fF faarg &

~ ~

foreed @reor ersieer [e To—24,/2023 a8/ qdarT H
3yl gv SYci<r Greg & 3qclid-T & AT HIT &
favs yieal vdc @ dsd s7lg §7dr gar Hdla T8

8l V8T 81 395HI Wl W rierd H SIIHTHY T [y

g/

are @ a2l vq gRRefadl @1 I@d gy 3aed
SIAHITOT @I STETTT B GlAET A& A S =gt

gdtea giar 8/

37T: 3AGFH SAFHIT B FO 10,000,/ — (§F FAR) TTF
P @R WHIT VIR & & FIaYsl] §IRT FE9H QIS BYd U%
Uq SIEIRIT 9 WEl Uil GI Y G GY §ih BYT BT
STRer fagr AT &) SrdeHIr JigwEr,/ faawr § gof

HEIIT B |

(ererfaT vq glga)
farery =grarefier, giaw), @rtear /"

7. Aggrieved by the

impugned order,

the
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petitioner-informant has approached this Court by way of the
present application. Notice came to be issued to the opposite
parties nos.2 to 5 vide the order dated 05.01.2026. The opposite
parties nos.2 to 5 have entered appearance and have contested
the application by filing a counter affidavit.

8. The learned counsel for the petitioner has
submitted that the impugned order dated 19.07.2025 is vitiated
at its very inception, having been passed without any notice to,
or hearing of, the petitioner-informant, who is the mother and
guardian of the child victim, in a case registered under the
POCSO Act. It is submitted that the POCSO Act and the Rules
made thereunder secures to the child and to her family the right
to engage counsel and the right to be informed of every
development in the case, including the bail proceedings, and
that the right of the victim to be heard at every crucial stage of
the criminal proceeding, including the stage of bail, is now
firmly entrenched in our criminal jurisprudence, as recognised
by the Hon’ble Supreme Court in Jagjeet Singh & Ors. v.
Ashish Mishra @ Monu & Anr., reported as (2022) 9 SCC 321.
It is pointed out that neither the order dated 15.07.2025 nor the
impugned order dated 19.07.2025 records any notice to, or any

appearance on behalf of, the informant or the victim, and that
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both the orders record the hearing of only two parties, namely,
the learned counsel for the accused and the learned Special
Public Prosecutor for the State.

9. The learned counsel for the petitioner has
next submitted that the impugned order amounts, in substance,
to a review by the Special Judge of his own reasoned order
dated 15.07.2025, which is impermissible in law. It is
emphasised by the learned counsel for the petitioner that on
15.07.2025 the Special Judge had rejected the anticipatory bail
of the very same accused persons upon a consideration of the
case diary, recording, inter alia, that the victim and the
witnesses had supported the prosecution case and that the injury
report of the victim was on record. Further, the Special Judge
had recorded that specific accusations existed against the
accused and that the charge-sheet had been submitted. It is the
submission of the learned counsel for the petitioner that the
same Judge had recorded that offence was grave in nature and
thereafter declined anticipatory bail to the same accused persons
on 15.07.2025 yet, within four days i.e. on 19.07.2025 vide the
impugned order based on the same material, and without the
emergence of any new circumstance save and except the

surrender of the accused, the same Court took a diametrically
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opposite view and enlarged the accused on bail on the very day
of their surrender. It is submitted that an unexplained somersault
of this nature renders the impugned order perverse, attracting
the principles laid down by the Hon’ble Supreme Court in
Puran v. Rambilas & Anr., reported as (2001) 6 SCC 338,
Neeru Yadav v. State of U.P. & Anr., reported as (2014) 16 SCC
508, Mahipal v. Rajesh Kumar @ Polia & Anr., reported as
(2020) 2 SCC 118, Deepak Yadav v. State of U.P. & Anr.,
reported as (2022) 8 SCC 559, Ajwar v. Waseem & Anr.,
reported as (2024) 10 SCC 768, and State of Karnataka v. Sri
Darshan etc., reported as 2025 SCC OnLine SC 1702.

10. It is further submitted that the findings
recorded in the impugned order that no charge under the
POCSO Act appears to be made out against the accused is a
finding which was wholly impermissible at the stage of bail,
amounting, as it does, to conduct a mini-trial and a premature
pronouncement upon the very question which is required to be
determined at the stage of framing of charge. Pertinently, that
too in the face of the statements of the victim and the witnesses
supporting the prosecution case and the statutory presumptions
engrafted in Sections 29 and 30 of the POCSO Act. Reliance in

this behalf has been placed upon Kanwar Singh Meena v. State
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of Rajasthan & Anr., reported as (2012) 12 SCC 180, wherein it
has been held that at the stage of bail a detailed and meticulous
examination of the evidence and an elaborate documentation of
the merits of the case is to be avoided, and that the High Court
or the Sessions Court is not expected to record a finding
tantamounting to acquittal.

11. The learned counsel for the petitioner has
also submitted that the concession made by the Special Public
Prosecutor for the State, to the effect that no case under the
POCSO Act appeared to be made out, could neither bind the
victim, who was not before the Court, nor relieve the Special
Judge of his obligation to apply his own judicial mind to the
material in the case diary, which material, on the Court’s own
showing four days earlier, supported the prosecution case. It is
submitted that the observation in the supplementary case diary
that the injuries of the victim are simple in nature has no bearing
upon the offence of sexual assault under Section 8 of the
POCSO Act, which is not dependent upon the severity of any
physical injury sustained by the minor child.

12. Lastly, it is submitted that the accused
persons are the immediate neighbours and erstwhile tenants of

the petitioner, who is a widow living with her daughter, and the
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parties reside in close proximity within the same police station,
and therefore the petitioner entertains a genuine apprehension of
threat to herself and to the child victim, so long as the accused
remain at large under the cover of an order obtained in the
manner aforesaid.

13.  The learned Additional Public Prosecutor for
the State has not been able to dispute that neither the order dated
15.07.2025 nor the impugned order dated 19.07.2025 records
any notice to, or appearance on behalf of, the informant or the
victim.

14.  Per contra, the learned counsel appearing on
behalf of the opposite parties nos.2 to 5 has opposed the present
application and has submitted that the same is devoid of merit
and is fit to be rejected.

15. Elaborating his submissions, the learned
counsel has submitted that the opposite party no.2 has been
running a grocery shop as a tenant in the premises belonging to
the family of the petitioner for more than two decades and the
late husband of the petitioner had executed an agreement dated
28.10.2019 in respect of the shop and godown against the
advances taken by him. It is submitted that after his death the

petitioner herself executed a fresh agreement dated 06.03.2023
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on the terms of the earlier agreement and when the opposite
party no.2 demanded his money, he was threatened with eviction
and with implication in false cases, apprehending which he had
submitted a written representation to the Deputy Superintendent
of Police, Khagaria Sadar, on 28.12.2024, followed by an
Informatory Petition No.18 of 2025 dated 06.01.2025 before the
Sub-Divisional Magistrate, Khagaria, in both of which he
specifically expressed the apprehension that he would be falsely
implicated, including in a case of outraging of modesty. It is
further submitted that the opposite party no.2 thereafter
instituted Title Suit No.24 of 2025 before the learned Sub-
Judge-1, Khagaria, on 28.02.2025, against the petitioner and her
daughters, for specific performance of the agreement.

16. It is next submitted that on 02.03.2025 itself,
at about 10:45 A.M., the petitioner, her son-in-law and her
daughters committed a daylight assault upon the shop and
family of the opposite party no.2, in respect whereof Chitragupt
Nagar P.S. Case No.24 of 2025 came to be registered against
them on 02.03.2025 at 21:50 hours, and that the Mahila P.S.
Case No0.09 of 2025 was lodged only on the following day, at
12:50 P.M., without any explanation for the delay, as a clear

counterblast to the aforesaid prior case and to the title suit. It is
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therefore the submission of the learned counsel for the opposite
party nos. 2 to 5 that the FIR lodged by the petitioner is, an
afterthought, born out of the civil dispute.

17. The learned counsel for the opposite party
nos. 2 to 5 has further submitted that the grievance of the
petitioner that she was not heard is factually incorrect, inasmuch
as the informant was represented before the learned Court below
through the office of her engaged advocate, whose junior had
filed a vakalatnama on her behalf on 17.03.2025, and an
advocate from the said office appeared suo motu and had
opposed both the anticipatory bail application and the regular
bail application. Consequently, according to the learned counsel,
no separate notice under Section 40 of the POCSO Act was
required.

18. It is also submitted that the learned Special
Public Prosecutor himself, upon a perusal of the material on
record, fairly submitted before the Court below that no case
under the POCSO Act appeared to be made out, and the
supplementary case diary records the injuries of the victim to be
simple in nature and not on any sensitive part of the body. It is
further submitted that the opposite parties had voluntarily

surrendered before the Court below and have been regularly
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cooperating with the trial. It is the categorical submission that
the Special Judge, upon a consideration of the entire material,
had exercised his discretion judicially in granting bail, which
ought not to be interfered mechanically.

19. Lastly, the learned counsel for the opposite
parties nos.2 to 5 has submitted that the considerations
governing the cancellation of bail stand on a footing entirely
different from those governing its grant, and that bail once
granted is not to be cancelled in a routine or mechanical manner
in the absence of any misuse of liberty, breach of the conditions
of bail, interference with the trial, threat to the witnesses or
attempt to abscond. It is emphasised that after grant of bail the
opposite parties have neither misused the privilege of bail nor is
any supervening circumstance even alleged in the present
application, save and except a generalised apprehension.
Reliance has been placed upon Dolat Ram & Ors. v. State of
Haryana, reported as (1995) 1 SCC 349, Himanshu Sharma v.
State of Madhya Pradesh, reported as (2024) 4 SCC 222, and
Abdul Basit @ Raju & Ors. v. Mohd. Abdul Kadir Chaudhary
& Anr., reported as (2014) 10 SCC 754.

20. I have heard the learned counsel for the

parties and have carefully perused the materials available on
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record.

21. Upon a conspectus of the rival submissions,
three questions arise for consideration in the present application.
Firstly, whether the impugned order dated 19.07.2025 is vitiated
for having been passed without issuing notice to the petitioner
or hearing her, who is the guardian of the victim child and the
informant of the case, which has been registered under the
POCSO Act. Secondly, whether the Special Judge could, within
four days of his own reasoned order rejecting the anticipatory
bail of the same accused persons, and based on the same
material, take a diametrically opposite view and enlarge the
accused on bail on the very day of their surrender and, thirdly,
whether the finding recorded in the impugned order, that no
charge under the POCSO Act appears to be made out, could at
all have been recorded at the stage of bail.

22. Before adverting to the aforesaid questions,
it would be apposite to notice the settled legal position. The
jurisprudence on the subject recognises two distinct categories,
as recently restated by the Hon’ble Supreme Court in State of
Karnataka v. Sri Darshan etc. (supra), the first being the
annulment or setting aside of an order granting bail on account

of a legal infirmity attaching to the order at its very inception,
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and the second being the cancellation of bail on account of post-
grant misconduct or supervening circumstances. The distinction
was lucidly drawn in Dolat Ram (supra) and Neeru Yadav
(supra), and it is well settled, on the authority of Puran (supra),
Mahipal (supra), Deepak Yadav (supra) and Ajwar (supra),
that where the order granting bail is perverse or is founded upon
irrelevant considerations or ignores the relevant material
available on record, or suffers from non-application of judicial
mind, the superior Courts can, and indeed must, set aside such
an order, irrespective of whether the accused has misused the
liberty granted to him. In the second category alone does the
absence of supervening misconduct assume significance.

23. Equally well settled is the right of the victim
to be heard. In Jagjeet Singh (supra), the Hon’ble Supreme
Court has held in unequivocal terms that the victim of a crime
has unbridled participatory rights at every stage of the criminal
proceeding, including the proceedings for the grant of bail, and
that a victim cannot be asked to await the commencement of the
trial for asserting her right to participate. The bail granted in that
case without affording the victims an opportunity of being heard
was, for that reason, set aside therein. The POCSO Act and the

Rules framed thereunder carry this right further in relation to a
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child victim, particularly, the provisions of the POCSO Act and
the rules made thereunder, secures to the family or the guardian
of the child the right to engage a legal counsel of their choice
and cast a positive obligation to keep the child, through its
parent or guardian, informed of every development in the case,
including the court proceedings, of which the proceedings for
bail are the most crucial at the pre-trial stage. No doubt, the
statutory scheme of the BNSS makes the presence of the
informant obligatory at the hearing of the bail application only
in relation to certain enumerated aggravated sexual offences, the
scheme of the POCSO Act and the Rules, however,
independently secures to the child victim, through her guardian,
the right to be informed of, and to be heard in, the bail
proceedings, and this right cannot be reduced to a dead letter by
disposing of the bail application on the very day of surrender,
behind the back of the victim.

24. Tested on the anvil of the aforesaid
principles, the impugned order, in the considered opinion of this
Court, cannot be sustained.

25. Taking up the first question, a bare perusal of
the two orders extracted hereinabove would show that neither of

them records any notice to, or even any appearance on behalf of,
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the informant or the victim. Both the orders record the hearing
of only the learned counsel for the accused and the learned
Special Public Prosecutor for the State. From the perusal of the
impugned order, it appears that the regular bail application was
filed, the accused surrendered, the application was taken up,
heard and allowed, all on 19.07.2025 itself, leaving no window
whatsoever within which the informant could even have learnt
of the surrender, much less arranged to be heard. The plea taken
in the counter affidavit, that an advocate from the office of the
counsel engatged by the informant had appeared suo motu and
opposed both the bail applications, is not borne out by the
record of either order, and it is trite that a judicial order is
conclusive of what transpired before the Court. If the recital was
incomplete, it was for the party so asserting to have the record
duly corrected by the Court which made it. A vakalatnama filed
on 17.03.2025 in the main case, months before the bail
applications came to be filed, can furnish no evidence of an
appearance at a hearing which was convened, conducted and
concluded within the span of a single day. The first question is,
accordingly, answered in the affirmative, inasmuch as the
impugned order was passed without notice to, and without

hearing, the guardian of the child victim, in derogation of the
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rights secured to the victim under the POCSO Act and the rules
made thereunder and the law declared in Jagjeet Singh (supra).
26. Adverting to the second question, the
somersault which the impugned order performs is writ large on
its face when the two orders are read in juxtaposition. On
15.07.2025, the Special Judge, upon a perusal of the case diary,
recorded that the further statement of the informant and the
statements of the victim and the witnesses, in paragraph nos.2,
5,9, 10 and 11 of the case diary, supported the prosecution case,
the injury report of the victim was on record and the accused
were named in the FIR with specific accusations under the
charged sections with the charge-sheet having been submitted
and thereafter the Special Court considering the facts and
circumstances and considering the gravity of the offence had
declined anticipatory bail. However, on 19.07.2025, on the same
case diary, the same Special Judge recorded that no charge
under the POCSO Act appeared to be made out, and thereafter
had enlarged the accused on bail. Between the two orders, only
two things had changed, the accused had surrendered, and the
learned Special Public Prosecutor had made a concession.
Neither is a change in the fact situation within the meaning of

the law laid down in Kalyan Chandra Sarkar (supra).
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Surrender is the condition upon which every regular bail
application is entertained, not a circumstance in favour of its
allowance, and a concession of the prosecutor, contrary to the
material in the case diary which the Court itself had noticed four
days earlier, could not relieve the Court of its obligation to apply
its own mind to that material. What the Special Judge has, in
substance, done is to review and recall his own reasoned order
dated 15.07.2025 in the guise of deciding the regular bail
application, which course was wholly impermissible.

27. The only additional material noticed in the
impugned order is the recital in the supplementary case diary
that the injuries of the victim are simple in nature and are not on
any sensitive part of the body. The nature or simplicity of the
injuries may have a bearing upon the offences of hurt under the
BNS, but it has none upon the offence of sexual assault under
Section 8 of the POCSO Act, of which physical injury is no
ingredient at all. The gravamen of the accusation of sexual
assault upon a child of about fourteen years remains wholly
untouched by the nature of the injuries. The impugned order, in
treating the simplicity of the injuries and arriving at a finding
that no charge under the POCSO Act is made out, has thus

founded itself upon considerations which are irrelevant to the
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offence in question, while leaving out of account the statements
of the victim and the witnesses which the Court had itself
noticed only four days earlier. An order which overlooks
material evidence or proceeds upon an erroneous premise is
perverse, as held by the Hon’ble Supreme Court in Sri Darshan
(supra), and such perversity is a valid ground for setting aside
the bail.

28. The third question admits of an equally clear
answer. The categorical finding in the impugned order that, on
the evidence available on record, no charge under the POCSO
Act appears to be made out against the accused, is a finding
which travels far beyond the legitimate province of a bail Court.
At the stage of bail, the Court is required to form only a prima
facie view for the limited purpose of deciding the entitlement to
bail, avoiding any detailed examination of the evidence, as held
in Kanwar Singh Meena (supra). The question whether the
charge under the POCSO Act is or is not made out is the very
question which the Special Judge is required to decide at the
stage of framing of charge, upon hearing both sides, and, at the
trial, in the light of the statutory presumptions under Sections 29
and 30 of the POCSO Act. By pronouncing upon that question

at the stage of bail, on the day of surrender, without hearing the
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victim’s side, and after the submission of the charge-sheet, the
Special Judge has virtually pre-judged the charge and pre-
empted his own jurisdiction, causing manifest prejudice to the
victim. Such a finding, recorded at such a stage, is itself a
serious discrepancy vitiating the order granting bail, within the
meaning of the principles summarized in Deepak Yadav
(supra).

29. The learned counsel for the opposite parties
nos.2 to 5 laid considerable emphasis upon the civil dispute
between the parties, the agreements, the representation to the
Deputy Superintendent of Police dated 28.12.2024, the
informatory petition before the Sub-Divisional Magistrate, the
title suit instituted on 28.02.2025, and the counter case, being
Chitragupt Nagar P.S. Case No.24 of 2025, prior in point of time
to the FIR of the petitioner. These circumstances, and the plea of
false implication founded upon them, are undoubtedly materials
on which the defence is entitled to rely, and they may
legitimately enter the consideration of a properly constituted
bail hearing, as also the trial. But they are, at their highest,
matters of defence, to be weighed and tested and they could not
sustain, at the stage of bail, a conclusive finding that no offence

under the POCSO Act is made out, in the face of the
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un-retracted statements of the child victim and the witnesses
supporting the prosecution case, nor could they cure the
fundamental infirmity of the denial of hearing to the victim.
Whether the FIR of the petitioner is the truth, or a counterblast
born of the civil dispute, is precisely what the trial is for. It is
not what a same-day bail order may decide.

30. This leaves the submissions founded upon
Dolat Ram (supra), Himanshu Sharma (supra) and Abdul
Basit (supra), and upon the conduct of the opposite parties
subsequent to their enlargement. These submissions proceed
upon a misconception of the nature of the present application.
The present is not a case of cancellation of bail on the ground of
supervening misconduct, in which event alone the absence of
misuse of liberty would have assumed significance. The present
application invokes the power of this Court, as the superior
Court, to set aside an order granting bail which is illegal and
perverse at its very inception, having been passed without
hearing the victim, in review of the Court’s own four-day-old
order, upon irrelevant considerations and upon a finding
impermissible at the stage of bail; and, as held in Puran
(supra), Neeru Yadav (supra) and Sri Darshan (supra), the

exercise of such power does not depend upon any supervening
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circumstance.

31. For the foregoing reasons, this Court is of the
considered opinion that the impugned order dated 19.07.2025 is
unsustainable, having been passed without issuing notice to the
petitioner or without hearing her, who is the guardian of the
child victim and the informant of the case, which has been
registered under the POCSO Act, in the teeth of the Court’s own
reasoned order dated 15.07.2025 passed on the same material
only four days earlier. Further, the impugned order having been
passed in complete contravention of the statutory presumption
under Section 29 of the POCSO Act, and upon a finding,
impermissible at the stage of bail, that no charge under the
POCSO Act is made out. Therefore, the impugned order suffers
from perversity and non-application of judicial mind, and the
bail granted thereunder is liable to be set aside.

32. Accordingly, the present application is
allowed. The order dated 19.07.2025 passed by the Special
Judge, POCSO Act, Khagaria, in B.P. No.47 of 2025, arising out
of Mahila P.S. Case No.09 of 2025, corresponding to POCSO
Case No.37A of 2025, enlarging the opposite parties nos.2 to 5
on bail, is set aside. Consequently, the regular bail granted to the

opposite parties nos.2 to 5 stands cancelled. The bail bonds
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furnished by them also stand cancelled. The opposite parties
nos.2 to 5 shall surrender before the concerned Court below
within a period of two weeks from today, failing which, the
Superintendent of Police, Khagaria, shall take all necessary
steps, in accordance with law, to take them into custody.

33. It shall, however, be open to the opposite
parties nos.2 to 5, upon surrender, to move a fresh application
for regular bail, which shall be considered and decided afresh by
the learned Court below, on its own merits and in accordance
with law, after due notice to the petitioner-informant and after
affording her a reasonable opportunity of being heard,
uninfluenced by the orders dated 15.07.2025 and 19.07.2025
and by any observation made in this judgment.

34. The learned trial court is directed to proceed
with the trial and conclude the same as expeditiously as
possible, keeping in view the mandate of speedy trial underlying
the POCSO Act, without being influenced by any observation
made herein.

35. Before parting, this Court is constrained to
observe that the manner in which the Special Judge, POCSO
Act, Khagaria, reversed his own considered order dated

15.07.2025 within a span of four days, on the same material,
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and enlarged the accused persons on bail on the very day of
their surrender, without notice to the guardian of the child
victim, in a case under a special statute enacted for the
protection of children, reflects a serious want of circumspection.
Therefore, it is expected that the concerned Special Judge shall
be more vigilant in future while deciding the sensitive cases
under the POCSO Act.

36. It is made abundantly clear that the
observations made hereinabove are confined to the
consideration of the present application and shall not be
construed as an expression of any opinion on the merits of the
case, which shall be decided by the learned trial court

uninfluenced by the same.

(Sandeep Kumar, J)
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