
IN THE HIGH COURT OF JUDICATURE AT PATNA
CRIMINAL MISCELLANEOUS No. 63351 of 2025

Arising Out of PS. Case No.-9 Year-2025 Thana- MAHILA PS District- Khagaria
======================================================
Veena Sinha,  wife of late  Ajay Kumar Sinha,  resident of Mohalla  -  North
Hajipur, Ward No.23, P.S. -  Chitragupta Nagar, District - Khajaria, Bihar

...  ...  Petitioner
Versus

1. The State of Bihar 

2. Rampukar Sahni S/o- Late Kishun Sahni.

3. Badal Kumar S/o- Rampukar Sahni.

4. Abhishek Kumar S/o- Rampukar Sahni.

5. Rohit Sahni S/o- Late Kishun Sahni.
All  resident of village - Sanhaule,  Ward No.25, P.S. - Chitragupta

Nagar, Dist- Khagaria, Bihar. 

...  ...  Opposite Parties
======================================================
Appearance :
For the Petitioner :  Mr. Vivek Kumar Sinha, Advocate

 Ms. Urvashi Bharti, Advocate
For the State :  Mr. Uma Shankar Prasad Singh, APP
For the Opp. Party Nos. 2 to 5 :  Dr. Harendra Kumar Singh, Advocate

 Mr. Santosh Kumar Mishra, Advocate
======================================================
CORAM: HONOURABLE MR. JUSTICE SANDEEP KUMAR

C.AV. JUDGMENT
Date : 05-08-2026

The  present  application  has  been  filed  by  the

petitioner-informant  under  Section  483(3)  of  the  Bharatiya

Nagarik  Suraksha  Sanhita,  2023  (BNSS),  praying  for

cancellation of the regular bail granted to the opposite parties

nos.2 to 5, namely, Rampukar Sahni, Badal Kumar, Abhishek

Kumar and Rohit Sahni, by the learned Special Judge, POCSO

Act, Khagaria, vide order dated 19.07.2025 passed in B.P. No.47

of 2025, in connection with Mahila P.S. Case No.09 of 2025,
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corresponding to POCSO Case No.37A of 2025, registered for

the offences punishable under Sections 74, 76, 115(2), 126(2),

351(2)  and  351(3),  read  with  Section  3(5),  of  the  Bharatiya

Nyaya Sanhita, 2023 (BNS) and Section 8 of the Protection of

Children from Sexual Offences Act,  2012 (POCSO Act).  The

petitioner assails the impugned order principally on the ground

that  the  said  order  came  to  be  passed  on  the  very  day  of

surrender,  without  issuing  notice  to  the  petitioner  or  without

hearing her, who is the mother and guardian of the victim child

and also the informant of the case.

2. The prosecution case, as set out in the self-

written  statement  of  the  petitioner-informant  recorded  on

03.03.2025 at about 12:50 P.M., is that on 02.03.2025, at about

10:00 A.M., the five named accused persons, namely, Rampukar

Sahni,  Rohit  Sahni,  Abhishek  Kumar  @ Bittu  Kumar,  Badal

Kumar and Suraj Kumar, forming a gang, entered the bedroom

of the daughter of the informant, who was aged about 14 years,

with the intention of committing a sexual offence upon her. It is

alleged that the accused Rampukar Sahni bit  the chest  of  the

victim with his teeth, and when the victim resisted, the accused

Rohit Sahni attempted to tear her trousers. It is further alleged

that when the informant attempted to protect her daughter, the
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accused Rampukar Sahni assaulted the victim with a glass bottle

and  the  accused  Bittu  Kumar  caught  hold  of  the  hair  of  the

informant and began to disrobe the victim with the intention of

outraging  her  modesty.  It  is  further  alleged  that  the  accused

Badal  Kumar  and  Suraj  Kumar,  with  the  intention  to  kill,

assaulted the victim with the iron rods held in their respective

hands. Thereafter, the victim was taken to the Sadar Hospital,

Khagaria for treatment. It is alleged by the informant that she is

a widow and the mother of the minor victim and the accused

persons had an evil eye upon her daughter from before, and that

she was in great fear and terror on account of the occurrence.

3. On the basis  of  the said  statement,  Mahila

P.S. Case No.09 of 2025 came to be registered on 03.03.2025.

4. In the course of the investigation, as noticed

in the order dated 15.07.2025 of the Special Judge himself, the

further  statement  of  the  informant  came  to  be  recorded  in

paragraph  no.2  of  the  case  diary,  and  the  statements  of  the

victim  and  of  the  other  witnesses  came  to  be  recorded  in

paragraph nos.5, 9, 10 and 11 thereof, all of whom supported the

prosecution case. The facts described in the injury report of the

victim were noticed in paragraph no.26 of the case diary and the

charge-sheet came to be submitted against the accused persons,
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keeping the investigation pending.

5. Apprehending  arrest,  the  opposite  parties

nos.2 to 5 moved the Special Judge, POCSO Act, Khagaria, for

the grant  of anticipatory bail  by filing A.B.P.  No.47 of 2025,

which came to be rejected vide order dated 15.07.2025. The said

order reads as under:-

"U;k;ky; : fo'ks"k U;k;k/kh'k] i‚Dlks ,DV] [kxfM+;kA

mifLFkr : ftrsUæ dqekj] fo'ks"k U;k;k/kh'k] i‚Dlks ,DV]
[kxfM+;kA

i‚Dlks okn la[;k&37/2025

fo'ks"k vfxze tekur vkosnu la[;k&47/2025

jkeiqdkj lguh ,oa 3 vU; cuke fcgkj jkT;

vkns'k

5-07-2025  :&  efgyk  Fkkuk  dkaM  la[;k&09/25
varxZr /kkjk&74] 76] 115¼2½] 126¼2½] 351¼2½] ¼3½] 3¼5½ ch-,u-,l-
,oa /kkjk&8 i‚Dlks ,DV ds vkjksfir vkosnd vfHk;qä 1- jkeiqdkj
lguh] 2- ckny dqekj] 3- vfHk"ksd dqekj] 4- jksfgr lguh dh
vksj ls muds fo}ku vf/koäk Jh larks"k  dqekj feJk ds  }kjk
vfxze tekur vkosnu nkf[ky fd;k x;kA vfxze tekur vkosnu
dh çfr fo}ku vij yksd vfHk;kstd dks nh xbZ gSA nksuksa i{kksa
dks lquus ds i'pkr vfHkys[k vkt vkns'k gsrq çLrqr fd;k x;kA

vkosnd vfHk;qäx.k dh vksj ls muds fo}ku vf/koäk
us  vfxze tekur ds fcUnq  ij dFku fd;k gS  fd vkosndx.k
fcYdqy funksZ"k gSa ,oa mUgksaus dksbZ vijk/k ugha fd;k gSA mUgsa bl
okn esa nqHkkZouk ,oa nq'euh ds dkj.k xyr <ax ls Qalk;k x;k
gSA  vkosnd la[;k&1]  2] 3 dk dksbZ  vkijkf/kd bfrgkl ugha
gS ,oa vkosnd la[;k&4 ds fo#) mRikn vf/kfu;e dk ,d dsl
yafcr  gS  ftlesa  og  tekur ij  gSA  lEiw.kZ  vfHk;kstu  dFkk
fcYdqy >wBk ,oa  eux<+ar gSA okLro esa  bl okn ds  vkosnd
jkeiqdkj lguh ,oa lwfpdk ds chp Hkwfe fookn gS ftlds fy,
mlds  }kjk  fd;k  x;k  VkbfVy lwV  ua0&24/2023  yafcr  gSA
lwfpdk ,oa ihfM+rk nksuksa mlds nqdku dk lkeku rksM+&QksM+dj
Qsad fn;k tks fd lh0lh0Vh0oh0 QqVst ls Li"V gSA vkosndx.k
ds }kjk lwfpdk ,oa mlds ifjokj ds lnL;ksa ds fo#) f'kdk;r
vkosnu  la[;k&5860  fnukad  28-12-24  ,oa  1825/25  Mh-,l-ih-]
[kxfM+;k dks çsf"kr fd;k x;k gSA lEiw.kZ vfHkys[k ds voyksdu
ls Li"V gS fd vkosndx.k ds fo#) dksbZ ldkjkRed lk{; ugha
gSA rFkkdfFkr ?kVuk esa vkosndx.k dh dksbZ Hkkxhnkjh ugha gSA
vkosndx.k ds fo#) vkjksfir /kkjkvksa ds rgr vkjksi ugha curk
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gSA vkosndx.k fopkj.k dk lkeuk djus dks rS;kj gSa ,oa muds
Qjkj gksus  dh laHkkouk  ugha  gSA  mijksä rF;ksa  ds  vkyksd esa
vkosndx.k dks vfxze tekur dh lqfo/kk çnku djus dk fuosnu
fd;k x;k gSA

fo}ku fo'ks"k yksd vfHk;kstd }kjk vfxze tekur dk
fojks/k fd;k x;k gSA

lwfpdk  oh.kk  flUgk  ds  Vafdr  vkosnu  ds  vuqlkj
vfHk;kstu dk ekeyk la{ksi esa ;g gS fd fnukad 02-03-25 (sic)
dks  le; yxHkx 10-00 cts  jke iqdkj  lguh]  jksfgr lguh]
vfHk"ksd  dqekj  mQZ  fcêw  dqekj]  ckny  dqekj]  lwjt  dqekj
¼jkeiqdkj  dk  LVkQ½  lHkh  ,d xSax  cukdj lwfpdk  dh  iq=h
xxxx ds mij ySafxd vijk/k ds vk'k; ls mlds 'k;u d{k esa ?
kql vk;s rFkk jkeiqdkj lguh us mldh iq=h ds Nkrh ij vius
eqag ls nkar dkVk ftldk çfrjks/k lwfpdk dh iq=h us fd;k rks
jksfgr lguh us mldk Vªkmtj QkM+us dk ç;kl fd;kA jkeiqdkj
lguh us mldh iq=h ds mij 'kh'kk ds cksry ls geyk dj fn;kA
fcêw dqekj us lwfpdk dk >ksaVk idM+dj mldh iq=h dk yTtk
Hkax djus  ds mís'; ls fuoZL= djus yxkA ckny dqekj vkSj
lwjt  dqekj  us  tku  ekjus  dh  fu;r  ls  mldh  iq=h  ij
vius&vius gkFk esa fy, yksgs ds NM+ ls geyk dj fn;k ftldk
bZykt lnj vLirky] [kxfM+;k esa py jgk gSA lwfpdk dk dFku
gS fd bu vijk/kdfeZ;ksa dh cqjh utj iwoZ ls mldh iq=h ij jgh
gSA

mHk;i{kksa dks tekur ds fcUnq ij lquk ,oa vfHkys[k dk
voyksdu  fd;kA  vfHkys[k  voyksdu  ls  fofnr  gksrk  gS  fd
lwfpdk  }kjk  fn;s  x;s  vkosnu  ds  vk/kkj  ij  vkosnd
vfHk;qäx.k ,oa  vU; ds fo#) çkFkfedh ntZ  fd;k x;k  gSA
vuqla/kkudrkZ  us  vius  vuqla/kku  ds  Øe  esa  dsl  Mk;jh  ds
dafMdk&2 esa okfnuh dk iqu% c;ku o dafMdk&5] 9] 10] 11 esa
ihfM+rk lfgr vU; lkf{k;ksa dk c;ku vafdr fd;k x;k gS ftlesa
lHkh us vfHk;kstu dFku dk leFkZu fd;k gSA dsl Mk;jh ds
dafMdk&26  esa  ihfM+rk  dk t[e çfrosnu esa  of.kZr rF;ksa  dks
vafdr fd;k x;k gSA vkosndx.k çkFkfedh ds uketn vfHk;qä gSa
,oa muds fo#) vkjksfir /kkjkvksa ds lanHkZ esa fof'k"V vkjksi gSA
ekeys esa vkosnd vfHk;qäx.k ds fo#) vuqla/kku tkjh j[krs gq,
vkjksi i= lefiZr fd;k x;k gSA

okn ds rF;ksa] ifjfLFkfr;ksa ,oa vijk/k dh xaHkhjrk
dks ns[krs gq, vkosnd vfHk;qäx.k dks vfxze tekur dh
lqfo/kk çnku djuk U;k;ksfpr çrhr ugha gksrk gSA

vr%  vkosnd vfHk;qäx.k  dh  vksj  ls  nkf[ky vfxze
tekur vkosnu vLoh—r fd;k tkrk gSA

¼ys[kkfir ,oa 'kqf)r½

fo'ks"k U;k;k/kh'k] i‚Dlks ,DV] [kxfM+;kA"

6. Within four days thereafter,  on 19.07.2025,

the same accused persons/Opposite Parties 2 to 5, surrendered

2026:PATHC:72900



Patna High Court CR. MISC. No. 63351 of 2025 dt.05-08-2026
6/27 

before the same Special  Judge and moved an application for

regular  bail,  being  B.P.  No.47  of  2025,  which  came  to  be

allowed on the very same day  vide the impugned order dated

19.07.2025, which reads as under:-

"U;k;ky; : fo'ks"k U;k;k/kh'k] i‚Dlks ,DV] [kxfM+;kA
mifLFkr : ftrsUæ dqekj] fo'ks"k U;k;k/kh'k] i‚Dlks ,DV]

[kxfM+;kA
i‚Dlks okn la[;k&37,/2025

fo'ks"k tekur vkosnu la[;k&47/2025
jkeiqdkj lguh ,oa 3 vU; cuke fcgkj jkT;

vkns'k

19-07-2025  :& vfHk;qä 1- jkeiqdkj lguh] 2- ckny
dqekj] 3- vfHk"ksd dqekj] 4- jksfgr lguh dh vksj ls vkReleiZ.k
lg tekur vkosnu efgyk Fkkuk  dkaM la[;k&09@25 varxZr
/kkjk&74] 76] 115¼2½] 126¼2½] 351¼2½] ¼3½] 3¼5½ ch-,u-,l- ,oa
/kkjk&8 i‚Dlks ,DV ds rgr muds fo}ku vf/koäk Jh larks"k
dqekj feJk ds }kjk nkf[ky fd;k x;kA vkosndx.k dks U;kf;d
vfHkj{kk esa fy;k x;k gSA tekur vkosnu lapkfyr fd;k x;kA

vkosnd vfHk;qäx.k dh vksj ls muds fo}ku vf/koäk
us tekur ds fcUnq ij dFku fd;k gS fd vkosndx.k fcYdqy
funksZ"k gSa ,oa mlus dksbZ vijk/k ugha fd;k gSA mUgsa bl dsl esa
xyr <ax ls Qalk;k x;k gSA vkosnd la[;k&1] 2] 3 dk dksbZ
vkijkf/kd  bfrgkl  ugha  gS  ,oa  vkosnd  la[;k&4  ds  fo#)
[kxfM+;k Fkkuk dkaM la[;k&66@24 ntZ gS ftlesa og tekur
ij gSA vfHk;kstu dFku fcYdqy >wBk] dkYifud ,oa lR; ls ijs
gSA  vkosndx.k  bl  okn  dh  lwfpdk  ds  ?kj  esa  20  o"kksaZ  ls
fdjk;snkj ds :i esa fdjkus dh nqdku pyk jgk gSA okLro esa
lwfpdk  ds  LoxZoklh  ifr  }kjk  vkosndx.k  ls  fofHkUu
vko';drkvksa ds fy, #i;s m/kkj fy;s x;s Fks ftldh ekax djus
ij vkosndx.k dks  nqdku [kkyh djus dks  dgk ,oa  rRi'pkr
mUgsa i‚Dlks ,DV ds rgr >wBk Qalk fn;k x;k gSA vkosndx.k
dh  vksj  ls  lwfpdk  ds  fo#)  fp=xqIruxj  Fkkuk  dkaM
la[;k&24@2025  ntZ  djk;k  x;k  gSA  vkosndx.k  ds  fo#)
vkjksfir /kkjkvksa dk vijk/k ugha curk gSA vkosndx.k fopkj.k
dk lkeuk djus dks rS;kj gSa ,oa muds Qjkj gksus dh laHkkouk
ugha gSA mijksä rF;ksa ds vkyksd esa vkosndx.k dks tekur dh
lqfo/kk çnku djus dk fuosnu fd;k x;k gSA

fo}ku fo'ks"k yksd vfHk;kstd }kjk dFku fd;k x;k gS
fd mHk;i{k esa iwoZ ls #i;s dh ysu&nsu ,oa fdjk;s ls lacaf/kr
fookn gSA vfHkys[k ij miyC/k lk{; ls vkosndx.k ds fo#)
i‚Dlks ,DV ds rgr ekeyk curk çrhr ugha gks jgk gSA lkFk gh
U;k;ksfpr vkns'k ikfjr djus dk vuqjks/k fd;k x;k gSA

lwfpdk  oh.kk  flUgk  ds  Vafdr  vkosnu  ds  vuqlkj  
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vfHk;kstu dk ekeyk la{ksi esa ;g gS fd fnukad 02-03-
25  (sic)dks le; yxHkx 10-00 cts jke iqdkj lguh] jksfgr
lguh] vfHk"ksd dqekj mQZ fcêw dqekj] ckny dqekj] lwjt dqekj
¼jkeiqdkj dk LVkQ½ lHkh ,d xSax cukdj lwfpdk dh iq=h xxx
ds mij ySafxd vijk/k ds vk'k; ls mlds 'k;u d{k esa  ?kql
vk;s rFkk jkeiqdkj lguh us mldh iq=h ds Nkrh ij vius eqag
ls nkar dkVk ftldk çfrjks/k lwfpdk dh iq=h us fd;k rks jksfgr
lguh us mldk Vªkmtj QkM+us dk ç;kl fd;kA jkeiqdkj lguh
us mldh iq=h ds mij 'kh'kk ds cksry ls geyk dj fn;kA fcêw
dqekj us lwfpdk dk >ksaVk idM+dj mldh iq=h dk yTtk Hkax
djus ds mís'; ls fuoZL= djus yxkA ckny dqekj vkSj lwjt
dqekj us tku ekjus dh fu;r ls mldh iq=h ij vius&vius
gkFk esa fy, yksgs ds NM+ ls geyk dj fn;k ftldk bZykt lnj
vLirky] [kxfM+;k esa py jgk gSA lwfpdk dk dFku gS fd bu
vijk/kdfeZ;ksa dh cqjh utj iwoZ ls mldh iq=h ij jgh gSA

mHk;i{kksa dks tekur ds fcUnq ij lquk ,oa vfHkys[k dk
voyksdu  fd;kA  vfHkys[k  voyksdu  ls  fofnr  gksrk  gS  fd
lwfpdk  }kjk  fn;s  x;s  vkosnu  ds  vk/kkj  ij  vkosnd
vfHk;qäx.k ,oa  vU; ds fo#) çkFkfedh ntZ  fd;k x;k  gSA
vuqla/kkudrkZ us vius vuqla/kku ds Øe esa ewy dsl Mk;jh ds
dafMdk&2 esa okfnuh dk iqu% c;ku o dafMdk&5] 9] 10] 11 esa
vU; lkf{k;ksa  dk  c;ku  vafdr fd;k  x;k  gS  ftlesa  lHkh  us
vfHk;kstu  dFku  dk  leFkZu  fd;k  gSA  iwjd  dsl  Mk;jh  ds
dafMdk&26  esa  ihfM+rk  dk t[e çfrosnu esa  of.kZr rF;ksa  dks
vafdr fd;k x;k gS ftlesa mlds t[e dks lk/kkj.k ç—fr dk
n'kkZ;k x;k gS ,oa 'kjhj ds laosnu'khy fgLls esa dksbZ xaHkhj t[e
ugha gSA vkosndx.k lwfpdk ds fdjk;snkj gSa  ,oa  muesa  iwoZ  ls
#i;s dh ysu&nsu dks ysdj fookn pyk vk jgk gSA vfHkys[k
voyksdu ls ;g Hkh fofnr gks jgk gS fd muesa Hkwfe fookn gS
ftlds dkj.k VkbfVy lwV ua0&24@2023 yafcr gSA orZeku esa
vfHkys[k ij miyC/k lk{; ds voyksdu ls vkosndx.k ds
fo#) i‚Dlks ,DV ds rgr vkjksi curk gqvk çrhr ugha
gks jgk gSA vkosndx.k LosPNk ls U;k;ky; esa vkReleiZ.k fd;s
gSaA

okn ds  rF;ksa  ,oa  ifjfLFkfr;ksa  dks  ns[krs  gq, vkosnd
vfHk;qäx.k dks tekur dh lqfo/kk çnku fd;k tkuk U;k;ksfpr
çrhr gksrk gSA

vr% vkosnd vfHk;qäx.k dks eks0 10]000@& ¼nl gtkj½ #i;s
ds lkFk leku jkf'k ds nks çfrHkqvksa }kjk ca/ki= nkf[ky djus ij
,oa tkapksijkUr mls lgh ik;s tkus ij tekur ij eqä djus dk
vkns'k  fn;k  tkrk  gSA  vkosndx.k  vuqla/kku@fopkj.k  esa  iw.kZ
lg;ksx djsaxsA

¼ys[kkfir ,oa 'kqf)r½

fo'ks"k U;k;k/kh'k] i‚Dlks] [kxfM+;kA"

7. Aggrieved  by  the  impugned  order,  the
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petitioner-informant has approached this Court by way of the

present  application.  Notice came to be issued to the opposite

parties nos.2 to 5 vide the order dated 05.01.2026. The opposite

parties nos.2 to 5 have entered appearance and have contested

the application by filing a counter affidavit.

8. The  learned  counsel  for  the  petitioner  has

submitted that the impugned order dated 19.07.2025 is vitiated

at its very inception, having been passed without any notice to,

or hearing of, the petitioner-informant, who is the mother and

guardian  of  the  child  victim,  in  a  case  registered  under  the

POCSO Act. It is submitted that the POCSO Act and the Rules

made thereunder secures to the child and to her family the right

to  engage  counsel  and  the  right  to  be  informed  of  every

development  in  the  case,  including the  bail  proceedings,  and

that the right of the victim to be heard at every crucial stage of

the  criminal  proceeding,  including  the  stage  of  bail,  is  now

firmly entrenched in our criminal jurisprudence, as recognised

by  the  Hon’ble  Supreme  Court  in  Jagjeet  Singh  &  Ors.  v.

Ashish Mishra @ Monu & Anr., reported as (2022) 9 SCC 321.

It is pointed out that neither the order dated 15.07.2025 nor the

impugned order dated 19.07.2025 records any notice to, or any

appearance on behalf of, the informant or the victim, and that
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both the orders record the hearing of only two parties, namely,

the  learned  counsel  for  the  accused  and  the  learned  Special

Public Prosecutor for the State.

9. The  learned  counsel  for  the  petitioner  has

next submitted that the impugned order amounts, in substance,

to  a  review by the  Special  Judge of  his  own reasoned order

dated  15.07.2025,  which  is  impermissible  in  law.  It  is

emphasised  by  the  learned  counsel  for  the  petitioner  that  on

15.07.2025 the Special Judge had rejected the anticipatory bail

of the very same accused persons upon a consideration of the

case  diary,  recording,  inter  alia,  that  the  victim  and  the

witnesses had supported the prosecution case and that the injury

report of the victim was on record. Further, the Special Judge

had  recorded  that  specific  accusations  existed  against  the

accused and that the charge-sheet had been submitted. It is the

submission  of  the  learned  counsel  for  the  petitioner  that  the

same Judge had recorded that offence was grave in nature and

thereafter declined anticipatory bail to the same accused persons

on 15.07.2025 yet, within four days i.e. on 19.07.2025 vide the

impugned order based on the same material,  and without  the

emergence  of  any  new  circumstance  save  and  except  the

surrender of the accused, the same Court took a diametrically
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opposite view and enlarged the accused on bail on the very day

of their surrender. It is submitted that an unexplained somersault

of this nature renders the impugned order perverse,  attracting

the  principles  laid  down  by  the  Hon’ble  Supreme  Court  in

Puran  v.  Rambilas  &  Anr.,  reported  as  (2001)  6  SCC  338,

Neeru Yadav v. State of U.P. & Anr., reported as (2014) 16 SCC

508,  Mahipal v.  Rajesh Kumar @ Polia & Anr.,  reported as

(2020)  2  SCC  118,  Deepak  Yadav  v.  State  of  U.P.  &  Anr.,

reported  as  (2022)  8  SCC  559,  Ajwar  v.  Waseem  &  Anr.,

reported as (2024) 10 SCC 768, and State of Karnataka v. Sri

Darshan etc., reported as 2025 SCC OnLine SC 1702.

10. It  is  further  submitted  that  the  findings

recorded  in  the  impugned  order  that  no  charge  under  the

POCSO Act appears to be made out against  the accused is a

finding which was wholly impermissible  at  the stage of  bail,

amounting, as it does, to conduct a mini-trial and a premature

pronouncement upon the very question which is required to be

determined at the stage of framing of charge. Pertinently, that

too in the face of the statements of the victim and the witnesses

supporting the prosecution case and the statutory presumptions

engrafted in Sections 29 and 30 of the POCSO Act. Reliance in

this behalf has been placed upon Kanwar Singh Meena v. State
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of Rajasthan & Anr., reported as (2012) 12 SCC 180, wherein it

has been held that at the stage of bail a detailed and meticulous

examination of the evidence and an elaborate documentation of

the merits of the case is to be avoided, and that the High Court

or  the  Sessions  Court  is  not  expected  to  record  a  finding

tantamounting to acquittal.

11. The  learned  counsel  for  the  petitioner  has

also submitted that the concession made by the Special Public

Prosecutor  for  the State,  to  the effect  that  no case  under  the

POCSO Act appeared to be made out,  could neither bind the

victim, who was not before the Court, nor relieve the Special

Judge of his obligation to apply his own judicial mind to the

material in the case diary, which material, on the Court’s own

showing four days earlier, supported the prosecution case. It is

submitted that the observation in the supplementary case diary

that the injuries of the victim are simple in nature has no bearing

upon  the  offence  of  sexual  assault  under  Section  8  of  the

POCSO Act, which is not dependent upon the severity of any

physical injury sustained by the minor child.

12. Lastly,  it  is  submitted  that  the  accused

persons are the immediate neighbours and erstwhile tenants of

the petitioner, who is a widow living with her daughter, and the
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parties reside in close proximity within the same police station,

and therefore the petitioner entertains a genuine apprehension of

threat to herself and to the child victim, so long as the accused

remain  at  large  under  the  cover  of  an  order  obtained  in  the

manner aforesaid.

13. The learned Additional Public Prosecutor for

the State has not been able to dispute that neither the order dated

15.07.2025 nor  the impugned order  dated 19.07.2025 records

any notice to, or appearance on behalf of, the informant or the

victim. 

14. Per contra, the learned counsel appearing on

behalf of the opposite parties nos.2 to 5 has opposed the present

application and has submitted that the same is devoid of merit

and is fit to be rejected.

15. Elaborating  his  submissions,  the  learned

counsel  has  submitted  that  the  opposite  party  no.2  has  been

running a grocery shop as a tenant in the premises belonging to

the family of the petitioner for more than two decades and the

late husband of the petitioner had executed an agreement dated

28.10.2019  in  respect  of  the  shop  and  godown  against  the

advances taken by him. It is submitted that after his death the

petitioner herself executed a fresh agreement dated 06.03.2023
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on the terms of  the earlier  agreement  and when the opposite

party no.2 demanded his money, he was threatened with eviction

and with implication in false cases, apprehending which he had

submitted a written representation to the Deputy Superintendent

of  Police,  Khagaria  Sadar,  on  28.12.2024,  followed  by  an

Informatory Petition No.18 of 2025 dated 06.01.2025 before the

Sub-Divisional  Magistrate,  Khagaria,  in  both  of  which  he

specifically expressed the apprehension that he would be falsely

implicated,  including in a case of  outraging of  modesty.  It  is

further  submitted  that  the  opposite  party  no.2  thereafter

instituted  Title  Suit  No.24  of  2025  before  the  learned  Sub-

Judge-I, Khagaria, on 28.02.2025, against the petitioner and her

daughters, for specific performance of the agreement.

16. It is next submitted that on 02.03.2025 itself,

at  about  10:45  A.M.,  the  petitioner,  her  son-in-law  and  her

daughters  committed  a  daylight  assault  upon  the  shop  and

family of the opposite party no.2, in respect whereof Chitragupt

Nagar P.S. Case No.24 of 2025 came to be registered against

them on 02.03.2025 at  21:50 hours,  and that  the Mahila  P.S.

Case No.09 of 2025 was lodged only on the following day, at

12:50 P.M.,  without any explanation for  the delay,  as a clear

counterblast to the aforesaid prior case and to the title suit. It is
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therefore the submission of the learned counsel for the opposite

party nos. 2 to 5 that the FIR lodged by the petitioner is,  an

afterthought, born out of the civil dispute.

17. The learned counsel  for  the  opposite  party

nos.  2  to  5  has  further  submitted  that  the  grievance  of  the

petitioner that she was not heard is factually incorrect, inasmuch

as the informant was represented before the learned Court below

through the office of her engaged advocate, whose junior had

filed  a  vakalatnama on  her  behalf  on  17.03.2025,  and  an

advocate  from  the  said  office  appeared  suo  motu and  had

opposed both the anticipatory bail application and the regular

bail application. Consequently, according to the learned counsel,

no  separate  notice  under  Section  40 of  the  POCSO Act  was

required.

18. It is also submitted that the learned Special

Public  Prosecutor  himself,  upon a  perusal  of  the  material  on

record,  fairly  submitted  before  the  Court  below that  no  case

under  the  POCSO  Act  appeared  to  be  made  out,  and  the

supplementary case diary records the injuries of the victim to be

simple in nature and not on any sensitive part of the body. It is

further  submitted  that  the  opposite  parties  had  voluntarily

surrendered  before  the  Court  below and  have  been  regularly

2026:PATHC:72900



Patna High Court CR. MISC. No. 63351 of 2025 dt.05-08-2026
15/27 

cooperating with the trial. It is the categorical submission that

the Special Judge, upon a consideration of the entire material,

had exercised his  discretion judicially in granting bail,  which

ought not to be interfered mechanically.

19. Lastly, the learned counsel for the opposite

parties  nos.2  to  5  has  submitted  that  the  considerations

governing the cancellation of  bail  stand on a footing entirely

different  from  those  governing  its  grant,  and  that  bail  once

granted is not to be cancelled in a routine or mechanical manner

in the absence of any misuse of liberty, breach of the conditions

of  bail,  interference  with  the  trial,  threat  to  the  witnesses  or

attempt to abscond. It is emphasised that after grant of bail the

opposite parties have neither misused the privilege of bail nor is

any  supervening  circumstance  even  alleged  in  the  present

application,  save  and  except  a  generalised  apprehension.

Reliance has been placed upon  Dolat Ram & Ors. v. State of

Haryana, reported as (1995) 1 SCC 349, Himanshu Sharma v.

State of Madhya Pradesh, reported as  (2024) 4 SCC 222, and

Abdul Basit @ Raju & Ors. v. Mohd. Abdul Kadir Chaudhary

& Anr., reported as (2014) 10 SCC 754.

20. I  have  heard  the  learned  counsel  for  the

parties  and have  carefully  perused  the  materials  available  on
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record.

21.  Upon a conspectus of the rival submissions,

three questions arise for consideration in the present application.

Firstly, whether the impugned order dated 19.07.2025 is vitiated

for having been passed without issuing notice to the petitioner

or hearing her, who is the guardian of the victim child and the

informant  of  the  case,  which  has  been  registered  under  the

POCSO Act. Secondly, whether the Special Judge could, within

four days of his own reasoned order rejecting the anticipatory

bail  of  the  same  accused  persons,  and  based  on  the  same

material,  take  a  diametrically  opposite  view  and  enlarge  the

accused on bail on the very day of their surrender and,  thirdly,

whether  the  finding recorded  in  the  impugned  order,  that  no

charge under the POCSO Act appears to be made out, could at

all have been recorded at the stage of bail. 

22. Before adverting to the aforesaid questions,

it  would be apposite  to  notice  the settled legal  position.  The

jurisprudence on the subject recognises two distinct categories,

as recently restated by the Hon’ble Supreme Court in  State of

Karnataka  v.  Sri  Darshan  etc.  (supra),  the  first  being  the

annulment or setting aside of an order granting bail on account

of a legal infirmity attaching to the order at its very inception,
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and the second being the cancellation of bail on account of post-

grant misconduct or supervening circumstances. The distinction

was  lucidly  drawn  in  Dolat  Ram  (supra) and  Neeru  Yadav

(supra), and it is well settled, on the authority of Puran (supra),

Mahipal  (supra),  Deepak  Yadav  (supra) and  Ajwar  (supra),

that where the order granting bail is perverse or is founded upon

irrelevant  considerations  or  ignores  the  relevant  material

available on record, or suffers from non-application of judicial

mind, the superior Courts can, and indeed must, set aside such

an order, irrespective of whether the accused has misused the

liberty granted to him. In the second category alone does the

absence of supervening misconduct assume significance.

23. Equally well settled is the right of the victim

to  be  heard.  In  Jagjeet  Singh (supra),  the  Hon’ble  Supreme

Court has held in unequivocal terms that the victim of a crime

has unbridled participatory rights at every stage of the criminal

proceeding, including the proceedings for the grant of bail, and

that a victim cannot be asked to await the commencement of the

trial for asserting her right to participate. The bail granted in that

case without affording the victims an opportunity of being heard

was, for that reason, set aside therein. The POCSO Act and the

Rules framed thereunder carry this right further in relation to a
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child victim, particularly, the provisions of the POCSO Act and

the rules made thereunder, secures to the family or the guardian

of the child the right to engage a legal counsel of their choice

and  cast  a  positive  obligation  to  keep  the  child,  through  its

parent or guardian, informed of every development in the case,

including the court proceedings, of which the proceedings for

bail  are the most  crucial  at  the pre-trial  stage.  No doubt,  the

statutory  scheme  of  the  BNSS  makes  the  presence  of  the

informant obligatory at the hearing of the bail application only

in relation to certain enumerated aggravated sexual offences, the

scheme  of  the  POCSO  Act  and  the  Rules,  however,

independently secures to the child victim, through her guardian,

the  right  to  be  informed  of,  and  to  be  heard  in,  the  bail

proceedings, and this right cannot be reduced to a dead letter by

disposing of the bail application on the very day of surrender,

behind the back of the victim.

24. Tested  on  the  anvil  of  the  aforesaid

principles, the impugned order, in the considered opinion of this

Court, cannot be sustained.

25. Taking up the first question, a bare perusal of

the two orders extracted hereinabove would show that neither of

them records any notice to, or even any appearance on behalf of,
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the informant or the victim. Both the orders record the hearing

of  only  the  learned  counsel  for  the  accused  and  the  learned

Special Public Prosecutor for the State. From the perusal of the

impugned order, it appears that the regular bail application was

filed,  the  accused  surrendered,  the  application  was  taken  up,

heard and allowed, all on 19.07.2025 itself, leaving no window

whatsoever within which the informant could even have learnt

of the surrender, much less arranged to be heard. The plea taken

in the counter affidavit, that an advocate from the office of the

counsel engatged by the informant had appeared suo motu and

opposed  both  the  bail  applications,  is  not  borne  out  by  the

record  of  either  order,  and  it  is  trite  that  a  judicial  order  is

conclusive of what transpired before the Court. If the recital was

incomplete, it was for the party so asserting to have the record

duly corrected by the Court which made it. A vakalatnama filed

on  17.03.2025  in  the  main  case,  months  before  the  bail

applications  came to  be filed,  can furnish  no evidence  of  an

appearance  at  a  hearing which was convened,  conducted  and

concluded within the span of a single day. The first question is,

accordingly,  answered  in  the  affirmative,  inasmuch  as  the

impugned  order  was  passed  without  notice  to,  and  without

hearing, the guardian of the child victim, in derogation of the
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rights secured to the victim under the POCSO Act and the rules

made thereunder and the law declared in Jagjeet Singh (supra).

26. Adverting  to  the  second  question,  the

somersault which the impugned order performs is writ large on

its  face  when  the  two  orders  are  read  in  juxtaposition.  On

15.07.2025, the Special Judge, upon a perusal of the case diary,

recorded  that  the  further  statement  of  the  informant  and  the

statements of the victim and the witnesses, in paragraph nos.2,

5, 9, 10 and 11 of the case diary, supported the prosecution case,

the injury report of the victim was on record and the accused

were  named  in  the  FIR  with  specific  accusations  under  the

charged sections with the charge-sheet  having been submitted

and  thereafter  the  Special  Court  considering  the  facts  and

circumstances  and considering the gravity of  the offence had

declined anticipatory bail. However, on 19.07.2025, on the same

case  diary,  the  same  Special  Judge  recorded  that  no  charge

under the POCSO Act appeared to be made out, and thereafter

had enlarged the accused on bail. Between the two orders, only

two things had changed, the accused had surrendered, and the

learned  Special  Public  Prosecutor  had  made  a  concession.

Neither is a change in the fact situation within the meaning of

the  law  laid  down  in  Kalyan  Chandra  Sarkar  (supra).
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Surrender  is  the  condition  upon  which  every  regular  bail

application is  entertained,  not  a circumstance in favour of  its

allowance, and a concession of the prosecutor, contrary to the

material in the case diary which the Court itself had noticed four

days earlier, could not relieve the Court of its obligation to apply

its own mind to that material. What the Special Judge has, in

substance, done is to review and recall his own reasoned order

dated  15.07.2025  in  the  guise  of  deciding  the  regular  bail

application, which course was wholly impermissible.

27. The only additional  material  noticed in the

impugned order is the recital in the supplementary case diary

that the injuries of the victim are simple in nature and are not on

any sensitive part of the body. The nature or simplicity of the

injuries may have a bearing upon the offences of hurt under the

BNS, but it has none upon the offence of sexual assault under

Section 8 of  the POCSO Act,  of  which physical  injury is  no

ingredient  at  all.  The  gravamen of  the  accusation  of  sexual

assault  upon a  child  of  about  fourteen  years  remains  wholly

untouched by the nature of the injuries. The impugned order, in

treating the simplicity of the injuries and arriving at a finding

that  no  charge  under  the  POCSO Act  is  made  out,  has  thus

founded itself upon considerations which are irrelevant to the
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offence in question, while leaving out of account the statements

of  the  victim  and  the  witnesses  which  the  Court  had  itself

noticed  only  four  days  earlier.  An  order  which  overlooks

material  evidence  or  proceeds  upon  an  erroneous  premise  is

perverse, as held by the Hon’ble Supreme Court in Sri Darshan

(supra), and such perversity is a valid ground for setting aside

the bail.

28. The third question admits of an equally clear

answer. The categorical finding in the impugned order that, on

the evidence available on record, no charge under the POCSO

Act appears to be made out against  the accused,  is  a finding

which travels far beyond the legitimate province of a bail Court.

At the stage of bail, the Court is required to form only a prima

facie view for the limited purpose of deciding the entitlement to

bail, avoiding any detailed examination of the evidence, as held

in  Kanwar  Singh  Meena  (supra).  The  question  whether  the

charge under the POCSO Act is or is not made out is the very

question which the Special Judge is required to decide at the

stage of framing of charge, upon hearing both sides, and, at the

trial, in the light of the statutory presumptions under Sections 29

and 30 of the POCSO Act. By pronouncing upon that question

at the stage of bail, on the day of surrender, without hearing the
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victim’s side, and after the submission of the charge-sheet, the

Special  Judge  has  virtually  pre-judged  the  charge  and  pre-

empted his own jurisdiction, causing manifest prejudice to the

victim.  Such  a  finding,  recorded  at  such  a  stage,  is  itself  a

serious discrepancy vitiating the order granting bail, within the

meaning  of  the  principles  summarized  in  Deepak  Yadav

(supra).

29. The learned counsel for the opposite parties

nos.2  to  5  laid  considerable  emphasis  upon  the  civil  dispute

between the parties,  the agreements,  the representation to the

Deputy  Superintendent  of  Police  dated  28.12.2024,  the

informatory petition before the Sub-Divisional Magistrate,  the

title suit instituted on 28.02.2025, and the counter case, being

Chitragupt Nagar P.S. Case No.24 of 2025, prior in point of time

to the FIR of the petitioner. These circumstances, and the plea of

false implication founded upon them, are undoubtedly materials

on  which  the  defence  is  entitled  to  rely,  and  they  may

legitimately  enter  the  consideration  of  a  properly  constituted

bail  hearing,  as  also  the  trial.  But  they  are,  at  their  highest,

matters of defence, to be weighed and tested and they could not

sustain, at the stage of bail, a conclusive finding that no offence

under  the  POCSO  Act  is  made  out,  in  the  face  of  the
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un-retracted  statements  of  the  child  victim and the  witnesses

supporting  the  prosecution  case,  nor  could  they  cure  the

fundamental  infirmity  of  the  denial  of  hearing to  the  victim.

Whether the FIR of the petitioner is the truth, or a counterblast

born of the civil dispute, is precisely what the trial is for. It is

not what a same-day bail order may decide.

30. This  leaves  the  submissions  founded  upon

Dolat  Ram  (supra),  Himanshu  Sharma  (supra) and  Abdul

Basit  (supra),  and  upon  the  conduct  of  the  opposite  parties

subsequent  to  their  enlargement.  These  submissions  proceed

upon a misconception of the nature of the present application.

The present is not a case of cancellation of bail on the ground of

supervening misconduct,  in which event alone the absence of

misuse of liberty would have assumed significance. The present

application  invokes  the  power  of  this  Court,  as  the  superior

Court, to set aside an order granting bail which is illegal and

perverse  at  its  very  inception,  having  been  passed  without

hearing the victim, in review of the Court’s own four-day-old

order,  upon  irrelevant  considerations  and  upon  a  finding

impermissible  at  the  stage  of  bail;  and,  as  held  in  Puran

(supra),  Neeru  Yadav  (supra) and  Sri  Darshan  (supra),  the

exercise of such power does not depend upon any supervening
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circumstance. 

31. For the foregoing reasons, this Court is of the

considered opinion that the impugned order dated 19.07.2025 is

unsustainable, having been passed without issuing notice to the

petitioner  or  without  hearing her,  who is  the guardian of  the

child  victim  and  the  informant  of  the  case,  which  has  been

registered under the POCSO Act, in the teeth of the Court’s own

reasoned order dated 15.07.2025 passed on the same material

only four days earlier. Further, the impugned order having been

passed in complete contravention of the statutory presumption

under  Section  29  of  the  POCSO  Act,  and  upon  a  finding,

impermissible  at  the  stage  of  bail,  that  no  charge  under  the

POCSO Act is made out. Therefore, the impugned order suffers

from perversity and non-application of judicial mind, and the

bail granted thereunder is liable to be set aside.

32. Accordingly,  the  present  application  is

allowed.  The  order  dated  19.07.2025  passed  by  the  Special

Judge, POCSO Act, Khagaria, in B.P. No.47 of 2025, arising out

of Mahila P.S. Case No.09 of 2025, corresponding to POCSO

Case No.37A of 2025, enlarging the opposite parties nos.2 to 5

on bail, is set aside. Consequently, the regular bail granted to the

opposite  parties  nos.2  to  5  stands  cancelled.  The  bail  bonds
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furnished  by  them also  stand  cancelled.  The  opposite  parties

nos.2  to  5  shall  surrender  before  the  concerned Court  below

within  a  period of  two weeks from today,  failing  which,  the

Superintendent  of  Police,  Khagaria,  shall  take  all  necessary

steps, in accordance with law, to take them into custody.

33. It  shall,  however,  be  open  to  the  opposite

parties nos.2 to 5, upon surrender, to move a fresh application

for regular bail, which shall be considered and decided afresh by

the learned Court below, on its own merits and in accordance

with law, after due notice to the petitioner-informant and after

affording  her  a  reasonable  opportunity  of  being  heard,

uninfluenced  by  the  orders  dated  15.07.2025  and  19.07.2025

and by any observation made in this judgment.

34. The learned trial court is directed to proceed

with  the  trial  and  conclude  the  same  as  expeditiously  as

possible, keeping in view the mandate of speedy trial underlying

the POCSO Act, without being influenced by any observation

made herein.

35. Before parting,  this Court  is  constrained to

observe that the manner in which the Special Judge,  POCSO

Act,  Khagaria,  reversed  his  own  considered  order  dated

15.07.2025 within a span of four days, on the same material,
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and enlarged the accused persons on bail  on the very day of

their  surrender,  without  notice  to  the  guardian  of  the  child

victim,  in  a  case  under  a  special  statute  enacted  for  the

protection of children, reflects a serious want of circumspection.

Therefore, it is expected that the concerned Special Judge shall

be  more  vigilant  in  future  while  deciding the  sensitive  cases

under the POCSO Act.  

36. It  is  made  abundantly  clear  that  the

observations  made  hereinabove  are  confined  to  the

consideration  of  the  present  application  and  shall  not  be

construed as an expression of any opinion on the merits of the

case,  which  shall  be  decided  by  the  learned  trial  court

uninfluenced by the same.

pawan/-

(Sandeep Kumar, J)
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