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Judgement

The petitioner has approached this Court with a prayer for quashing the Office
Order contained in Memo No. 1443 dated 19.08.2017 issued by the District
Superintendent of Education, whereby and whereunder, the services of the
petitioner as Graduate Trained Assistant Teacher has been terminated.

At the very outset, Mr. Arvind Kumar Choudhary, learned counsel for the
petitioner submit that the issue involved in this writ petition is no more res
integra and this writ application is squarely covered by the order passed by this
Court in W.P.(S).N0.963 of 2017 & other analogous cases. Learned counsel
further submits that this case may be disposed of in terms of order passed in the
aforesaid cases.

Per contra, counter-affidavit has been filed on behalf of the respondents.
However, learned counsel appearing on behalf of the respondents very fairly
submits that since similar issue has already been decided by this Court on
12.09.2019 in W.P.(S).No.963 of 2017 & other analogous cases and if on
scrutiny, the case of the present petitioner is found to be on the similar footings
to the cases of the petitioners in W.P.(S).No0.963 of 2017 & other analogous
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cases, same benefits shall be extended to the present petitioner also.

Be that as it may, having gone through fair submissions of the parties, it appears
that similar issue fell for consideration before this Court in W.P.(S).N0.963 of
2017 & other analogous cases and this Court, after hearing the Counsels for the
parties at length, has disposed of the said writ petitions on 12.09.2019, with the
following observations and directions to the State:-

9. Be that as it may, having gone through the rival submissions of the parties
and after perusal of materials on record, this Court is of the considered view that
case of the petitioners need consideration. The counter-affidavit filed by the
respondent-State and NCTE is contrary to each other. The State Government has
already taken into consideration the different notification and on the basis of
opinion of the expert bodies have acted upon them and came to a finding that
even Commerce Graduate can be appointed as teacher under the Social Science
subject to impart education to Class VI to VIII. However, for proper adjudication
of the cases, it would be appropriate to go through the relevant Provisions of
NCTE as well as Rules for appointment of teachers issued by the State of
Jharkhand and terms and conditions prescribed in the advertisement. The NCTE
Notification dated 23.08.2010 is reproduced herein below :-

(II) Classes VI-VIII

(a) B.A/B.Sc. and 2 year Diploma in Elementary Education (by whatever name
known.

Or
B.A./B.Sc. with at least 50 % marks and 1 year bachelor in Education (B.Ed.)
Or

B.A./B.Sc. with at least 45 marks and 1 years Bachelor in Education (B.Ed.), in
accordance with the NCTE (Recognition Norms and Procedures) Regulations
issued from time to time in this regard.

Or

Senior Secondary (or its equivalent) with at least 5- % marks and 4 year
bachelor in Elementary Education (B.El, Ed.)

Or

Senor Secondary (or its equivalent) with at least 50 % marks and 4 year BA/
B.Sc., Ed. Or B.A Ed/B.Sc. Ed.

Or
B.A./B.Sc. with at least 50 % marks and 1 year B.Ed. (special education
AND
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(b) Pass in the Teacher Eligibility Test (TET), to be conducted by the appropriate
Government in accordance with the Guidelines framed by the NCTE for the
purpose.

Further, para 2 of the Notification dated 04.05.2011 issued by the NCTE is
reproduced herein below:-

(2) The NCTE has received representations from State Governments and other
stakeholders in respect of inclusion of B.Com degree holders for the appointment
of teachers as referred above. Therefore, it has been decided in the meeting held
at MHRD on 8th April, 2011 to include B.Com graduates in para 1 to 3 of the
aforesaid notification to appear in the TET examination. It is request to make
appropriate change in the TET related criteria at your end.

Further, the Notification dated 29.07.2011 issued by the Government of India,
NCTE reads as under :-

(1) For sub-para (ii) of para 1 of the Principal Notification, the following shall be
substituted, namely :-

(ii) Classes VI -VIII

(a) Graduation and 2 year Diploma in Elementary Education (by whatever name
known)

OR
Graduation with at least 50 % marks and 1 year Bachelor in Education (B.Ed.)
OR

Graduation with at least 45 marks and 1 year Bachelor in Education (B.Ed.), in
accordance with the NCTE (Recognition Norms and Procedure) Regulations issued
from time to time in this regard.

OR

Senior Secondary (or its equivalent) at least 50 % marks and 4 year bachelor in
Elementary Education (B.EI.Ed.)

OR

Senior Secondary (or its equivalent) with at least 50 % marks and 4 year B.A/
B.Sc.Ed. or B.A.Ed/B.Sc. Ed.

OR
Graduation with at least 50 % marks and 1 year B.Ed. (Special Education)
AND

(b) Pass in Teacher Eligibility Test (TET), to be conducted by the appropriate
Government in accordance with the guidelines framed by the NCTE for the
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purpose.

Further, the eligibility criteria for appointment of teachers in class VI to VIII
issued vide Notification dated 05.09.2012 by the Government of Jharkhand i.e.
Human Resources Development Department is reproduced herein below:-

I UTAfAeh el & fAerent sl gfa 8-
(37) FTIep 3TUET 39k GHehET 3R RS fen # fgadia fewar (arg o9 fahdt 9 @ A1 St &t )

3rerdr
A 50 Ufaerd il o TT HTd (3720aT 38k GHhET ) T4 f1e1 e & gep aig & rdeh (. gs.)
3rerdr

AGH 4.5 UfAId 3iehl & ATY FIdD (37T $0%h THhel ) Td fAer e & veh awfig @rdes (&Y. vs.)
St 39 49y # IH-a7T R SR} R = iy srearues fen uRwg (Ardn, AqUe qur fehanfafa)
fafRast, & smarR ure foRam mar g

ST

a4 50 ufderd siehl & 1Y IsIR ATeATHS (STUdT 9% THKRE ) Td 4 gufy uRfde fAem o #
Eash (f1.7e1.7s.)

YT

AaA 50 ufderd sicl & 1Y IR ATeATAG (IT TG THheT) Td 4 aug g /dtga.d ve.
$.1..7s. /St e,

3rear
a4 50 ufderd 3iehl & 1Y EIdeh ( 3TUaT $8G THHET) dUT Geh auiiy off. s, (fAghy frem)

g

AE SreATyes e uReg grRT Fefud Anfesf gl & srefla sTREUs GReAR gRT el 6 F Ha 8 &
fod smafSia srearues ursdr uter (81030810) & I<hiof

10. The Notification issued by the NCTE dated 23.08.2010 in para II (a) clearly
prescribed that candidates having B.A./B.Sc. degree are entitled for appointment
in Class VI to VIII. However, the NCTE vide notification dated 04.05.2011 i.e.
Annexure-5 to the writ petition further clarified that even the B.Com degree
holders are included in para 1 to 3 to the notification dated 23.08.2010 and
appropriate notification to that effect was issued on 29th July, 2011 by the NCTE,
wherein in place of words 'B.A/B.Sc.', the word 'Graduation' was inserted. That
means, the Graduates of any stream, being Arts, Science or Commerce, were
made entitled for appointment for Classes VI to VIII as teachers. Further, the
NCTE vides its reply dated 09.12.2016 under RTI Act, 2005 has clarified that
pursuant to Notification dated 29th July, 2011, a Commerce Graduate is entitled
for appointment as a Teacher in Upper Primary Section, which is at Annexure 15
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series to W. P. (S) No0.963 of 2017. The NCTE in the case of Ritesh Tripathi Vs.
State of Rajasthan & Ors., reported in 2011 SCC online Raj 969 filed an affidavit
to the effect that Commerce Graduates are entitled for appointment in classes VI
to VIII as teachers. In case of Ajit Kumar Pandey Vs. State of Orissa & Ors,,
reported in 2010 SCC online Ori 315, same ratio was applied and Commerce
Graduates were made entitled for appointment to Arts Teacher posts. Since, the
NCTE itself amended the Notification dated 23.08.2010 and issued amended
notification dated 29.07.2011 prescribing the qualification for appointment of
teachers to be Graduation only in place of 'B.A/B.Sc., at relevant para of that
notification. The respondents cannot deny the same and take a U-turn as no
further notification in suppression to the said notification is in existence.

11. In supplementary counter-affidavit dated 27.10.2018 filed on behalf of the
respondents in W.P.(S) No.1386 of 2017, it has been clearly stated in para 7 that
in response to the aforesaid query/guidance, the department of Higher, Technical
and Skills Development after consultation with all the five Universities of the
State vide letter No. 1675 dated 20.08.2018 has opined that at present, the
streams of Languages (Humanities) and Commerce have not been segregated
and come under the purview of the Social Science stream and hence the
qualification /eligibility acquired by a Commerce Degree could be placed under
the Category of Social Science.

12. As a sequitur to the aforesaid rules, observations, guidelines and judicial
pronouncement, this Court is of considered opinion that the impugned orders are
not sustainable in the eyes of law for the following facts and reasons :-

1. From perusal of the documents brought on record and consideration of the
relevant Rules of the NCTE and also subsequent amendments/ modifications, it
transpires that Graduates of any stream are eligible for appointment as Graduate
Trained Teacher for Class VI to VIII.

2. In case of Bhim Narayan Das Vs. The State of Jharkhand [W.P.(S) No.3246 of
2017], the respondent-State of Jharkhand has come out with a Memo dated
28.08.2018, whereby it has been clarified that Graduation Degree obtained on
the basis of Commerce syllabus can be kept under the Category of Social Science
under the provisions of Jharkhand Primary School Teachers Appointment Rules,
2012.

3. Vide Memo No. 858 dated 29.04.2019 issued by the DSE, Dumka, the services
the petitioner in W.P.(S) No0.3246 of 2017 has been reinstated in view of Memo
dated 28.08.2018, considering the Commerce Graduates eligible for appointment
as Assistant Teachers, and subsequently, the order of termination was recalled
vide Memo dated 29.04.2019, which shows that even the Commerce Graduates
can be considered for appointment as Assistant Teacher in Arts Stream as
Commerce Degree has been considered to similar degree as that of Social
Science.

4. The Hon'ble Apex Court in case of State of Uttar Pradesh & Ors. Vs. Shiv
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Kumar Pathak & Ors., reported in (2018) 12 SCC 595 at para 14 & 17 has held
thus :-

14. On the other hand, the stand of the original writ petitioners is that the
subject of education falls under Schedule VII List III Entry 25 of the Constitution
after the 42nd Amendment. Thus, by virtue of Article 254 of the Constitution, the
law made by Parliament prevails over any law made by the State. It was
submitted that the NCTE Act has been enacted by Parliament to achieve "planned
and coordinated development of the teacher education system". The Council
constituted under the Act is empowered to issue guidelines under Sections 12
and 12-A for ensuring planned and coordinated development of teacher
education and also to lay down guidelines in respect of minimum qualifications
for a person to be employed as a teacher. Further, vide Notification dated
31-3-2010 under Section 23 of the RTE Act, the Central Government has
authorised NCTE as the "academic authority" to lay down minimum qualifications
for a person to be eligible for appointment as a teacher.

17. There is no manner of doubt that NCTE, acting as an "academic authority"
under Section 23 of the RTE Act, under the Notification dated 31-3-2010 issued
by the Central Government as well as under Sections 12 and 12-A of the NCTE
Act, was competent to issue Notifications dated 23-8-2010 and 11-2-2011. The
State Government was under obligation to act as per the said notifications and
not to give effect to any contrary rule. However, since NCTE itself has taken the
stand that Notification dated 11-2-2011 with regard to the weightage to be given
to the marks obtained in TET is not mandatory which is also a possible
interpretation, the view of the High Court in quashing the 15th Amendment to
the 1981 Rules has to be interfered with. Accordingly, while we uphold the view
that qualifications prescribed by NCTE are binding, requirement of weightage to
TET marks is not a mandatory requirement.

13. In view of the specific stands of the respondents and in view of the Memo
dated 28.08.2018 and 29.04.2018, the orders of termination i.e. impugned order
dated 02.12.2016 issued by respondent No.4 [in W.P.(S) No.963 of 2017],
impugned order dated 03.11.2016 issued by respondent No.3 [in W.P.(S) No.476
of 2017], impugned order dated 28.07.2016 issued by respondent No.3 [in W.P.
(S) No.1386 of 2017], impugned order dated 03.11.2016 issued by the
respondent No.4 [in W.P.(S) No0.6692 of 2016], impugned order dated
02.12.2016 issued by the respondent No.4 [in W.P.(S) No0.917 of 2017],
impugned order dated 02.12.2016 issued by the respondent No.4 [in W.P.(S)
No.4645 of 2018] and impugned order dated 19.08.2017 issued by the
respondent No.4 [in W.P.(S) No.5390 of 2017 are hereby quashed and set aside.

14. As a sequel of the quashment of the impugned orders, the respondents are
directed to reconsider the case of the petitioners for appointment to the post of
Assistant Teacher in Classes VI to VIII under the Social Science Subject with
back wages. As far as issue of payment of salary for the period for which they
have not worked due to their termination is left open for consideration by the
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department concerned.

As a sequel of aforesaid discussion and judicial pronouncement, impugned order
dated 19.08.2017 (Annexure-18) is hereby quashed and set aside and this writ
petition stands disposed of with a direction upon the respondents to consider
case of the present petitioner in terms of order dated 12.09.2019 passed in W.P.
(S) No0.963/2017 & other analogous cases and if the case of the petitioner herein
is found similar to the petitioners in aforesaid cases, similar benefits shall be
granted to the present writ petitioner also.
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