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Judgement

L. Narasimha Reddy, J.—The petitioner is an Educational Society, functioning at
Ongole, Prakasam District. The Assistant Provident Fund Commissioner, Guntur,
initiated proceedings against the petitioner, for determination of amounts payable
towards contribution to the Provident Fund. A letter dated 19-9-2003 was issued
to the petitioner, directing it to furnish information in Form 5-A of the Employees
Provident Fund and Miscellaneous Provisions Act, 1952 (hereinafter referred to as
"the Act"). The matter was not pursued with any vigor for some time. On behalf
of the petitioner, a reply was submitted on 20-1-2005, stating that it is not
covered by the provisions of the Act. The first respondent issued a warrant of
arrest to the petitioner, and the same was sought to be enforced by the third
respondent, the Station House Officer, Doddavarappadu, Prakasam District. The
petitioner challenges the same.

2. Learned counsel for the petitioner submits that the warrant of arrest, dated
24-2-2005, discloses a clear case of non-application of mind and gross misuse of
powers. He contends that the arrest warrant was issued on 24-2-2005, on

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/vignan-education-development-... Page 1 of 3



account of the alleged violation of the petitioner to produce the records on
1-3-2005. He contends that even if there was any failure on the part of the
petitioner, it was open to the first respondent to pass an ex parts order, and that.
there was no occasion for issuing warrant u/s 7-A of the Act.

3. Smt. Laxmi Kumari, learned Standing Counsel for the first respondent,
submits that even after the issuance of notice for submission of the records, the
petitioner did not respond, and the first respondent was left with no alternative,
except to issue warrant of arrest.

4. The warrant referred to above was issued in exercise of powers u/s 7-A of the
Act. It confers powers of civil court on the first respondent, in the matter of
enforcing attendance of persons, discovery and production of documents,
receiving evidence on the affidavit, issuing commission for examination of
witnesses etc. For all practical purposes, the first respondent can be treated as a
civil court in the context referred to above.

5. The first respondent initiated proceedings for determination and ascertainment
of the amounts payable by the petitioner. The petitioner virtually answers the
discretion (sic. description) of the defendant in the suit. Even in a case where the
defendant fails to respond to the notices issued by it, the court cannot order the
arrest of a defaulting defendant. The court can draw an adverse inference and
pass an ex parte Order. When the civil court does not have the power to get the
defendant arrested, on the sole ground that he did not respond to the notice
issued by it, the question of first respondent directing arrest of the petitioner on
such a ground does not arise. At the most, he could have passed an ex parte
order, fastening the liability on the petitioner. Therefore, issuance of arrest
warrant against the petitioner discloses gross misuse of powers by the first
respondent, or lack of proper understanding of the provisions. This court takes
serious exception to the manner in which the first respondent exercised powers u/
s 7-A of the Act.

6. Even assuming that such a power exists in the first respondent, it peeds to be
seen as to how far its exercise is justified in the present case. The warrant of
arrest is dated 24-2-2005. The reason for issuing warrant is stated in it, in the
following terms:

"Whereas, show cause notice of warrant of arrest was also issued on 24-1-2005
directing the employer to appear before the undersigned on 4-2-2005 and to
produce the summoned records. Further, the employer was informed that if he
fails to attend the inquiry and produce the summoned records, warrant of arrest
will be issued without further notice.

Whereas the employer has failed to appear and produce the summoned records
on 1-3-2005."

7. This court only wishes that the copy of the arrest warrant filed by the
petitioner does not reflect the original. If it is true copy of the warrant actually

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/vignan-education-development-... Page 2 of 3



issued by the first respondent, it clearly discloses non-application of mind.
Issuance of warrant on 24-2-2005, on the ground that the petitioner did not
produce the record on 1-3-2005, presents a clear cut case of non-application of
mind, or gross misuse of power.

8. For the foregoing reasons, the writ petition is allowed and the warrant of
arrest is set aside. It is held that the first respondent does not have the power to
get any employer arrested, on the sole ground that the employer did not respond
to the notices in the proceedings initiated for determination of the contribution.
To avoid further complications and delay in the matter, the petitioner shall appear
before the first respondent on 28-3-2005, and the proceedings before the first
respondent shall be conducted strictly, in accordance with law. there shall be No
Order as to costs.
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