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Judgement

P.K. Misra, J.—Heard the learned Counsel appearing for the parties. The order of
preventive detention of the detenu under Act 14 of 1982 is being challenged in
the present Habeas Corpus Petition.

2. The order of detention was passed on the ''ground that the detenu is a
Goonda. In the grounds of detention, a reference has been made to Salem Town
Police Station Crime No. 1049 of 2006, which has been registered on the
allegation that the detenu has committed an offence under Sections 364(A), 386,
307 and 120(B) IPC. In the grounds of detention, a reference has also been
made to the ground case, dated 28.06,2006, wherein it is alleged that the
detenu had committed an offence u/s 392 IPC, which has been registered by
Kitchipaiayam Police Station in Crime No. 1310 of 2006. In paragraph 5 of the
grounds of detention, the Detaining Authority has made a reference to the fact
that the detenu has been remanded to judicial custody in connection with the
ground case, namely Crime No. 1310 of 2006. However, it is not in dispute that
the detenu was also in custody in connection with the earlier case, namely Crime
No. 1049 of 2006, where-under the case has been registered u/s 364(A) IPC,
which is punishable with life imprisonment, Section 386 IPC, where the
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punishment can extend upto 10 years and Section 307 CPC, which is punishable
with 10 years imprisonment. Thus, it is apparent that the allegation in adverse
case is equally serious or more serious when compared to the ground case.

3. In the above background, the counsel for the petitioner has contended that
the Detaining Authority has not applied his mind to all relevant facts and
circumstance before coining to a conclusion that there was imminent possibility
of the detenu being released on bail. In support of his contention, the learned
Counsel for the petitioner has placed reliance on the decision reported in 2004
MLJ (Crl) 829 (Anjalammal v. the State of Tamil Nadu Rep, by Its Secretary,
Prohibition and Excise Department, Chennai and Ors.)

4. The learned Counsel appearing for the State also placed reliance on the
decision reported in 2006 (2) MLJ (CRL) 592 (Sivakumar v. State of Tamil Nadu
Rep. by Its Secretary to Government, Prohibition and Excise Department and
Anr.). In the said judgment, the decision reported in Revathy Vs. State of Tamil
Nadu, has been referred to, wherein it is observed that if the Detaining Authority
is aware of the fact that the person is in remand in both the cases, where the
alleged offence in the adverse case is less serious than the offence in the ground
case, it cannot be said that there is any non application of mind. We do not think
that there is really a conflict between two decisions, inasmuch as in the latter
case, the alleged offence in the adverse case is less serious and therefore, there
was no question of non application of mind, as observed by the Division Bench.
On the other hand, it is very much evident from the discussion that where the
offence alleged in the adverse case is equally serious or more serious, the fact
that the person is in remand in connection with equally or more grave offence is
not brought to the notice of the Detaining Authority, is a factor, which vitiates the
subjective satisfaction.

5. In the present case, as we have already referred to, all the offences allegedly
committed in the adverse case are equally serious or more serious in nature and
yet, there is no reference made to the fact that the detenu has been in remand
in those cases. In such view of the matter, the subjective satisfaction of the
detaining authority is vitiated. Accordingly, the order of detention is quashed.
The detenu shall be released forthwith, unless he is required in connection with
any other case. The Habeas Corpus Petition is allowed.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/vijayakumar-kallakurichi-vijayakuma… Page 2 of 2


