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Judgement

1. This petition under Article 226 of the Constitution of India challenges an order
dated 9th/10th June, 1995, passed by the Additional Director General of Foreign
Trade, dismissing the petitioner''s appeal for nonpayment of penal amount in
terms of Section 25(1)(b) of the Foreign Trade (Development and Regulation)
Act, 1992. The precise submission of Mr. Shah appearing in support of this writ
petition is that the petitioner had obtained an EPCG authorisation from the Office
of the Additional Director General of Foreign Trade, Ministry of Commerce and
Industry, Government of India and that is in pursuance of a Foreign Trade Policy
of 2004-2009. The authorisation enabled, according to the Department, the
petitioner to save certain duty amount. However, an order-in-original dated 27th
February, 2013, was issued by the Deputy Director General of Foreign Trade
cancelling this EPCG authorisation and subsequent documents in pursuance
thereof and imposing fiscal penalty of Rs. 10 lakhs under Sections 9(4) and
11(2) of the said Act. The appellant filed an appeal against this order under
Section 15 of the said Act. Mr. Shah submits that the Appellate Authority has
erred in dismissing the appeal for want of compliance with the requirement of
deposit of penal amount simply because the appellate authority lost sight of the

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/vijaydeep-hotels-pvt-ltd-appellant-... Page 1 of 3



fact that the law enables the petitioner to seek a waiver of the condition of pre-
deposit.

2. Such waiver was expressly sought by filing an application styled as stay
application. That was received in the Office of the Director General of Foreign
Trade, Udyog Bhavan, New Delhi, on 7th October, 2014, and the
acknowledgement copy of which is at page 82 evidences the same.

3. Later on it was conveyed that the appeal would be heard by the Additional
Director General of Foreign Trade having his/her office here at Mumbai. That is
how the file was made over and at Mumbai the appeal of the petitioner has been
dismissed without applying mind to the fact that a waiver has been sought from
the pre-condition and an application of stay was on file. Some order was required
to be passed according to Mr. Shah on this application for want of compliance of
which only the substantive appeal could have been dismissed and by an order of
the Appellate Authority. Now, the Appellate Authority having dismissed the
petitioner''s appeal without any adjudication on merits, the petitioner is
aggrieved and seriously prejudiced, either way.

4. Mr. Jetly on the other hand submits that it was open for the petitioner to have
appeared before the Appellate Authority and pointed out that there is a stay
application indeed pending. The petitioner was informed by the Department's
letter of 1st December, 2014, that they have not paid the penalty amount and,
therefore, must remit the same. During the personal hearing, no proof of any
payment having been made is produced and, therefore, the appeal is rightly
dismissed.

5. After having heard both sides, we find that during personal hearing, the
appellant-petitioner''s representative has not informed the Appellate Authority
about the correct factual position. The files may have been despatched from
Delhi to Mumbai and surely the records must be containing a proof or a
document such as the acknowledgement copy, which is at page 82. In the face of
the stay application, the petitioner could not have been visited with the extreme
consequences of a dismissal of the appeal without adjudication on merits. That
could have been done provided any conditional order was made on the stay
application. The stay application having not been taken up but kept as it is, the
dismissal of the appeal has caused serious prejudice and we agree with the
petitioner's counsel to that extent.

6. However, the petitioner must be blamed for not having brought the correct
factual position to the Additional Director General's notice nor seeking any order
in terms of the stay application from October, 2014 till June, 2015.

7. In the circumstances, restoring the stay application will further delay the
proceedings. With the consent of the petitioner''s advocate we have taken up the
application for stay filed by the petitioner forthwith. Mr. Jetly also has not
objected to this course. After hearing both sides on the point of waiver of
penalty, we are of the view that interest of justice would be served if a
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conditional order is passed thereon. To balance the rights and equities, we direct
the petitioner to deposit a sum of Rs. 2 lakhs in the office of the Additional
Director General of Foreign Trade and the amount should be deposited within a
period of four weeks from today. If the amount is deposited and proof thereof is
produced, then the order passed on 9/10th June, 2015, Annexure-X page 102 to
the petition to stand quashed and set aside. The appeal shall be decided then on
merits and in accordance with law without being influenced by any observations
in the impugned order. All contentions on both sides are kept open. The writ
petition is allowed in these terms. No order as to costs.
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