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Judgement

B. Prakash Rao, J.—Heard Sri K. Balagopal, the learned Counsel appearing for
the petitioner and Sri V. Hari Haran, the learned Counsel appearing on behalf of
the contesting Respondents 2 and 3.

2. The short question, which arises for consideration in this writ petition after
hearing the Counsel on either side, to the scope and applicability of second
proviso to Sub-section (3) of Section 48 of the A.P. Shops and Establishments
Act, 1988 (for short ''the Act'').

3. The facts leading to the ease are that the petitioner is an employee with the
Respondents 2 and 3 herein and he "was removed from service by the second
respondent on 7-12-2001, against which, he filed an appeal u/s 48(1) of the Act
and ultimately the same was allowed as per the orders in S.E. Case No. 1 of
2001, dated 2-6-2003 directing reinstatement of the petitioner into service with
1/3rd back wages. Challenging the same, the respondents-Management filed the
second appeal before the second Appellate Authority u/s 48(3) of the Act, which
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was taken up as S.A. Case No. 6 of 2003. During the pendency thereof, the
petitioner has filed two applications vide IA.Nos. 23 and 24 of 2003 seeking for
payment of the entire back wages as ordered. Of these applications, IA.No. 23 of
2003 was allowed by directing the respondents to deposit the remaining back
wages, however, dismissed the other application in IA.No. 24 of 2003 by a
common order holding that the petitioner is not entitled to wages last drawn, in
spite of the fact that according to him, the petitioner was out of employment. As
against the said orders, the present writ petition is filed, inter cilia, claiming that
as provided under the aforesaid provisions, he is entitled to the wages last drawn
by him during pendency of the proceedings before the Appellate Authority.
Initially, at the time of admission, this Court granted interim directions as per the
orders in W.P.M.P No. 6541 of 2004, dated 22-7-2004 to pay his last drawn
wages as per the aforesaid provisions pending the writ petition. Since the said
order was not complied with by the respondents, the petitioner has filed the
contempt in C.C. No. 1664 of 2004. After order of notice before admission and
filing of the counter by the respondents, both the Counsel requested for taking
up the main case itself for disposal along with the contempt ease having regard
to the involvement of virtually common questions.

4. Sri K. Bala Gopal, the learned Counsel appearing for the petitioner, submits
that irrespective of the fact of the merits, the law provides under the aforesaid
provision for payment of the last wages drawn and therefore, rejection of the
claim by the second Appellate Authority is in the teeth of the second proviso to
the Sub-section (3) of Section 48 of the said Act.

5. Sri V. Hari Haran, the learned Counsel appearing for the Respondents 2 and 3
submits that the petitioner has already been paid the substantial amounts
towards the back wages and further the second appeal itself was already heard
and disposed of and therefore the question becomes otiose.

6. On perusal of the second proviso to Sub-section (3) of Section 48 of the Act,
which reads as follows:

"Provided further that if the second appeal is against the order of reinstatement
given by the Appellate Authority under subsection (2), the employee shall be
entitled to wages last drawn by him dining the pendency of the proceedings
before the Appellate Authority."

It amply makes clear that during pendency of the second appeal tiled against the
order of reinstatement, which was passed by the first Appellate Authority, the
employee is held to be entitled to wages last drawn by him during pendency of
the proceedings before the Appellate Authority. There cannot be any dispute in
regard to the express mandate as provided thereunder. It comprehends more
against the Management to comply the said requirement on par with the other
requirements as contemplated under the main provision for hearing any such
appeal and further there exists neither any exception nor any relaxation provided
for. Apparently, the Legislation thought it fit with an avowed object of providing
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the financial support to the employee, though earlier removed from service but
having been reinstated, he should not be denied of the same and it also touches
upon the very sustenance of such employee more so on the face of order of
reinstatement passed in favour of the employee. It is also now well established
that normally during the pendency of appeal the fruits of any such order or
decree cannot be denied under exceptional circumstances. However, even on this
count, the Statute steps in and puts a bar against the employer to deny any such
last drawn wages. Therefore, there is no escape for employers from redeeming
themselves of the liability as contemplated thereunder. No discretion has also
been left with such Appellate Authority. In the circumstances, it has to be held
that the provision as made for payment of last drawn wages is mandatory and
the petitioner is entitled to the same. Therefore, the second Appellate Authority
having ordered for payment of back wages, could have as well in the same
breadth included for wages last drawn. It is also to be mentioned that the
compliance of nature as provided whereunder has nothing to do either on merits
of the case of each side or the ultimate result in such appeal. Therefore, the
submission as made by the learned Counsel appearing for the Respondents 2 and
3 that the appeal has already come to an end will not have any bearing to deny
or deprive the legitimate entitlement as provided under such beneficial piece of
Legislation.

7. The writ petition is, accordingly, allowed, directing the Respondents 2 and 3 to
pay the full last wages drawn by the petitioner as claimed. No costs.

8. Having taken up the main writ petition itself and the same being allowed, it is
not necessary to go into at this stage as to whether there is any contempt or
otherwise since the interim direction given now stands merged with the final
order. Further, in case, the respondents do not comply the direction as given
above, it shall be open for the petitioner to file any fresh proceedings for
contempt.
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